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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR CLARK COUNTY 

 
CLYDE A. HAMSTREET & ASSOCIATES, 
LLC, an Oregon limited liability company, in 
its capacity as General Receiver for 
AMERICAN EAGLE MORTGAGE 100, 
LLC; AMERICAN EAGLE MORTGAGE 
200, LLC; AMERICAN EAGLE 
MORTGAGE 300, LLC; AMERICAN 
EAGLE MORTGAGE 400, LLC; 
AMERICAN EAGLE MORTGAGE 500, 
LLC; AMERICAN EAGLE MORTGAGE 
600, LLC; AMERICAN EAGLE 
MORTGAGE MEXICO 100, LLC; 
AMERICAN EAGLE MORTGAGE 
MEXICO 200, LLC; AMERICAN EAGLE 
MORTGAGE MEXICO 300, LLC; 
AMERICAN EAGLE MORTGAGE 
MEXICO 400, LLC; AMERICAN EAGLE 
MORTGAGE MEXICO 500, LLC; 
AMERICAN EAGLE MORTGAGE 
MEXICO 600, LLC; AMERICAN EAGLE 
MORTGAGE I, LLC; AMERICAN EAGLE 
MORTGAGE II, LLC; and AMERICAN 
EAGLE MORTGAGE SHORT TERM, LLC, 
  
 Plaintiff, 
 
v. 
 
AMERICAN EQUITIES, INC., a Washington 
corporation; AMERICAN EAGLE 
MORTGAGE MANAGEMENT, LLC, a 
Washington limited liability company; ROSS 
MILES and BEVERLY MILES, individually 
and in the marital community property 
comprised thereof; and MAUREEN WILE 
and ROBERT WILE, individually and in the 
marital community property comprised 
thereof; and PACIFIC PREMIER BANK, a 
California chartered bank, 
 

 Case No. 20-2-00507-06                  
 

DEFENDANT PACIFIC 
PREMIER BANK’S OPPOSITION 
TO PLAINTIFF’S MOTION FOR 
PROTECTIVE ORDER  
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 Defendants. 
 

ADJUNCT TO: 
 
In re:  
 
AMERICAN EAGLE MORTGAGE 100, 
LLC; AMERICAN EAGLE MORTGAGE 
200, LLC; AMERICAN EAGLE 
MORTGAGE 300, LLC; AMERICAN 
EAGLE MORTGAGE 400, LLC; 
AMERICAN EAGLE MORTGAGE 500, 
LLC; AMERICAN EAGLE MORTGAGE 
600, LLC; AMERICAN EAGLE 
MORTGAGE MEXICO 100, LLC; 
AMERICAN EAGLE MORTGAGE 
MEXICO 200, LLC; AMERICAN EAGLE 
MORTGAGE MEXICO 300, LLC; 
AMERICAN EAGLE MORTGAGE 
MEXICO 400, LLC; AMERICAN EAGLE 
MORTGAGE MEXICO 500, LLC; 
AMERICAN EAGLE MORTGAGE 
MEXICO 600, LLC; AMERICAN EAGLE 
MORTGAGE I, LLC; AMERICAN EAGLE 
MORTGAGE II, LLC; and AMERICAN 
EAGLE MORTGAGE SHORT TERM, LLC. 

  
Case No. 19-2-01458-06 

I.  INTRODUCTION AND RELIEF REQUESTED 

 The Court should deny the Receiver’s1 motion for protective order because no good 

cause exists to shield the Receiver from testifying about information “known or reasonably 

available” to it.  The Receiver has conducted an over three-year long investigation into the facts 

at issue in this litigation, including meeting with key individuals (including defendants Ross 

Miles and Maureen Wile, who are now unavailable for discovery) and working with former 

employees of the managers of the Pools, American Equities, Inc. (“AEI”) or American Eagle 

Mortgage Management, LLC (“AEMM”), to gain information about those entities’ inner 

workings.  The Receiver has repeatedly asserted to this Court that it has reviewed, analyzed, and 

formed opinions based on the information it has received as a result of its investigation, and that 

such information is trustworthy.  

                                                 
1 “Receiver” refers to plaintiff Clyde A. Hamstreet & Associates, LLC that filed this action in its 
capacity as the general receiver for the fifteen investment funds (“Pools”). 
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Now, the Receiver seeks a protective order to exempt it from providing testimony under 

CR 30(b)(6) about this “known and reasonably available” information.  Specifically, the 

Receiver seeks a protective order: (1) exempting it from providing binding testimony for the 

Pools whom the Receiver stands in the shoes of in asserting claims against defendant Pacific 

Premier Bank (“Pacific Premier”); (2) exempting it from providing binding testimony as to the 

factual basis of the Receiver’s own allegations and damages against Pacific Premier; and (3) 

exempting it from providing testimony on other specific topics, or in the alternative, exempting it 

from its obligation to prepare a witness as to information “reasonably available” under CR 

30(b)(6).   

The Receiver’s argument for a protective order is wrong on the facts and the law, and 

should be rejected.  Contrary to the Receiver’s argument, receivers are not held to a 

“substantially lower standard in preparing for corporate representative depositions.”  (See Pl.’s 

Mot. at 3.)  None of the cases cited by the Receiver say anything about a “substantially lower 

standard,” and instead confirm that a receiver must prepare a witness to provide testimony based 

on “known or reasonably available” information, the same standard that applies to any entity 

under CR 30(b)(6).  In addition, it is well-established that a plaintiff must provide testimony 

about the factual basis for its damages even if the calculation of those damages will later be 

disclosed in an expert report.   

In addition, the Receiver’s own declarations to this Court confirm that the Receiver has 

already reviewed, analyzed, and formed opinions as to the information that the Receiver now 

claims would be “unduly burdensome” to use to prepare a witness.  (See Pl.’s Mot. at 11.)  The 

Receiver does not explain how it could have relied on this information previously in its 

submissions to the Court, but now cannot provide testimony based on that same information.  

Further, the Receiver has had numerous conversations and meetings with Miles and Wile, and 

even employed former employees of AEI, over the course of several years.  Pacific Premier is 

entitled to discover the same information that the Receiver learned from those events, especially 
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given that two key witnesses to whom the Receiver had access (Miles and Wile) are now 

invoking their Fifth Amendment rights to not respond to discovery. Accordingly, the Receiver 

has failed to meet its burden for a protective order and Pacific Premier respectfully asks that the 

Court deny this motion. 

II.  FACTUAL BACKGROUND 
 
A. The Receiver alleges that Pacific Premier harmed the Pools. 

The Receiver filed this lawsuit to recover purported damages to the Pools arising from 

alleged breaches of fiduciary duty and contract, and the operation of an alleged Ponzi scheme by 

defendants Ross Miles, Maureen Wile, AEI, and AEMM, that allegedly harmed the Pools.  (See 

generally 1/12/2022 Second Am. Compl. (“Compl.”).)  The Receiver asserts that Pacific Premier 

“provided credit to [AEI and AEMM] that allowed [them] to operate and conceal a Ponzi 

scheme,” knew of “AEI’s precarious financial position,” knew that AEI “borrow[ed]” money 

from the Funds in violation of the offering materials, understood its loans would be repaid by 

AEI’s sale of real estate contracts to individual investors or the Funds, and approved loans 

without requiring “industry standard appraisals,” among other things.  (Id. ¶¶ 7, 59–81.) 

The Receiver asserts three claims against Pacific Premier: (1) breach of fiduciary duty; 

(2) aiding and abetting fiduciary duty; and (3) negligence.  (Id. ¶¶ 87–90, 93–94.)  Each of those 

claims allege that the Pools “have been damaged” by Pacific Premier’s conduct, but the Receiver 

does not explain the type of harm suffered by the Pools.  (Id.)   
 
B. The Receiver consistently refuses to provide the factual basis for its allegations that 

the Pools were damaged. 

 In April 2021, Pacific Premier served its first set of interrogatories on the Receiver, 

seeking, among other things, a description of how the Pools were harmed by the specific conduct 

at issue; the type, nature, and basis of damages suffered by the Pools; and the method of 

computation for those damages.  (Decl. of Annie Banks in Supp. of Def.’s Opp’n to Pl.’s Mot. 

for Protective Order (“Banks Decl.”), Ex. 1 at 22–24 (Interrogatories Nos. 65, 67–71).)  The 
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Receiver served its responses to those requests in August 2021, objecting to these requests in 

their entirety and failing to provide any substantive response.  (Banks Decl., Ex. 2 at 43–50.) 

In October 2021, Pacific Premier served the Receiver with a detailed letter identifying the 

deficiencies in its interrogatory responses, including its failure to provide any substantive 

response to the damages-related requests.  (See Banks Decl., Ex. 3.)  During the parties’ 

conferrals, the Receiver agreed to supplement its responses.  (Banks Decl., Ex. 4 at 2.)   

The Receiver finally supplemented its responses to the damages-related interrogatories in 

May 2022.  (Banks Decl., Ex. 5)  In those responses, the Receiver claimed it had “not yet 

analyzed and calculated” damages and “anticipates” establishing the harm to the Pools “by 

comparing the financial position of the Pools prior to Defendants’ [conduct] to the financial 

position of the Pools at the time the Receiver was appointed.”  (Id. at 7, 8, 10, 11, 14.)   

Because those responses still failed to substantively respond to the interrogatories (i.e., to 

provide a description of how any of the Pools were harmed by the specific conduct at issue), 

Pacific Premier served another letter on the Receiver in August 2022 identifying the deficiencies 

and requesting further supplemental responses.  (Banks Decl., Ex. 6 at 3.)  The Receiver never 

supplemented its responses to those interrogatories.  
 
C. Pacific Premier serves detailed deposition notices on the Receiver and the Pools to 

obtain factual information supporting the claims against Pacific Premier.  

 Because the parties anticipated disputes on the scope of their respective corporate 

depositions, they agreed to exchange draft CR 30(b)(6) notices to facilitate conferral on the 

proposed topics.  (Banks Decl. ¶ 3.)  Pursuant to that agreement, Pacific Premier served draft CR 

30(b)(6) deposition notices on the Receiver and to each of the fifteen Pools on September 2, 

2022.  (Id.)  The deposition notices seek testimony on, among other things: 

 Each entity’s document retention policies; 

 Each entity’s policies for communicating with investors in the Pools; 

 Each entity’s financial condition and alleged insolvency; 
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 Each entity’s relevant contracts and the alleged breaches of those contracts; and 

 The factual basis for each Pool’s claims and alleged damages against Pacific Premier. 

(See Decker Decl., Ex. D.)   

Pacific Premier served draft notices on each Pool as well as the Receiver to ensure that it 

obtained Pool-specific information for each claim against Pacific Premier.  (Banks Decl. ¶ 3.)  

Pacific Premier also tailored the topics in each Pool’s individual notice based on the Receiver’s 

specific allegations as to that Pool to ensure that Pacific Premier obtains the factual basis for 

each individual Pool’s claims against it.  (Id.; see also Decker Decl., Ex. D.)   
 
D. The Receiver refuses to provide any testimony in response to the draft CR 30(b)(6) 

notices to the Pools and limited testimony for the Receiver. 

On September 22, 2022, the Receiver responded to Pacific Premier’s draft deposition 

notices.  (11/4/2022 Decker Decl., Ex. F.)  In that letter, the Receiver refused to provide 

testimony on any of the topics in the Pools’ deposition notices (id. at 4), a position it maintained 

even after the parties met and conferred, as set forth below:2 
No. Topic in Deposition Notice to Pool Receiver’s Proposed 

Testimony 
1 [The deponent Pool’s] practices, policies and procedures for 

maintaining electronically stored information (“ESI”) and hard 
copy documents. 

None. 

2 [The deponent Pool’s] practices, policies, and procedures for 
communicating with Investors. 

None. 

3 Communications with Investors concerning the financial condition 
of [the deponent Pool] prior to January 1, 2019. 

None. 

4 The identity of all individuals or entities who had access to [the 
deponent Pool’s] financial statements or accounting information, 
from its creation to April 2019. 

None. 

5 The circumstances of [the deponent Pool’s] creation, including the 
identity of all individuals or entities who assisted in the creation of 
[the deponent Pool]. 

None. 

                                                 
2 The topics in the chart below are taken from the deposition notice to American Eagle Mortgage 
Mexico 600, LLC (see 11/4/2022 Decker Decl., Ex. D at 133–42). The topic numbers, specific 
loans cited, and certain details (e.g., dates) differ between the various Pools’ deposition notices 
because Pacific Premier tailored each notice to the specific allegations as to that Pool based on 
the Receiver’s complaint or discovery responses.  However, the substance of each deposition 
notice is substantially similar for all of the Pools. 
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No. Topic in Deposition Notice to Pool Receiver’s Proposed 
Testimony 

6 The financial performance of [the deponent Pool]. 
 

None. 

7 The Limited Liability Company Agreement for [the deponent 
Pool], including the parties’ performance of, or alleged breaches of, 
that agreement. 

None. 

8 The Management Agreement between AEI or AEMM and [the 
deponent Pool], including the parties’ performance of, or alleged 
breach of, that agreement. 

None.  

9 The Confidential Private Placement Disclosure Document for [the 
deponent Pool], including the circumstances of its creation, 
modification, and distribution. 

None. 

10 Financial information regarding [the deponent Pool] provided to 
Investors. 

None. 

11 The date [the deponent Pool] allegedly became insolvent, including 
the circumstances that caused the insolvency and the persons who 
were aware of that insolvency. 

None. 

12 The causes of any changes to the financial condition to [the 
deponent Pool] from January 2007 to the appointment of the 
Receiver. 

None. 

13 The current financial condition of [the deponent Pool] including 
the status of creditor claims. 

None. 

14 The relationship between [the deponent Pool] and Pacific Premier, 
if any. 

None. 

15 All information provided by AEI, AEMM, Miles, or Wile to 
Pacific Premier regarding [the deponent Pool]. 

None. 

16 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory Nos. 1 and 3, identify how each loan between [the 
deponent Pool] and “a number of related parties” caused harm to 
[the deponent Pool], and specifying the factual basis for each 
category of damages suffered by [the deponent Pool]. 

None. 

17 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory No. 5, identify how each loan between [the deponent 
Pool] and AEI (if any) shown in “the AEI Financial Statements 
produced by Pacific Premier Bank” or “referenced in various loan 
memorand[a]” caused harm to [the deponent Pool], and specifying 
the factual basis for each category of damages suffered by [the 
deponent Pool]. 

None. 

18 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory No. 16, identify how [the deponent Pool] was harmed 
(if any) by receiving its funds “from other Pools,” and specifying 
the factual basis for each category of damages suffered by [the 
deponent Pool]. 

None. 
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No. Topic in Deposition Notice to Pool Receiver’s Proposed 
Testimony 

19 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory No. 28, identify how Pacific Premier’s lack of “an 
evaluation of the value of the collateral that satisfied the standards 
of 12 C.F.R. § 34.43(b) and the Guidelines” for Regents Bank 
Loan Nos. 375274, 375325, 375427, and 376831 caused harm to 
[the deponent Pool], and specifying the factual basis for each 
category of damages suffered by [the deponent Pool]. 

None. 

20 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory Nos. 32 and 33, identify how each of the following 
advances made by Pacific Premier caused harm to [the deponent 
Pool], and specifying the factual basis for each category of 
damages suffered by [the deponent Pool based on specific alleged 
conduct]. 

None. 

21 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory No. 53, identify how each of the following alleged 
conduct by Pacific Premier caused harm (if any) to [the deponent 
Pool], and specifying the factual basis for each category of 
damages suffered by that Pool as a result of the alleged conduct 
[set forth in the notice]. 

None. 

22 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory No. 58, identify how the “significant transfers 
between AEM 600 and Mex 600” caused harm to [the deponent 
Pool], and specifying the factual basis for each category of 
damages suffered by [the deponent Pool].  

None. 

23 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory No. 53, identify how [the deponent Pool] was harmed 
(if any) by Pacific Premier’s decision to change the borrower on 
the guidance line of credit from AEI to AEMM, specifying how 
that conduct caused harm to [the deponent Pool] and the factual 
basis for [the deponent Pool’s] damages.  

None. 

24 As to the Receiver’s breach of fiduciary duty claim against Pacific 
Premier, the factual basis for the contention that Pacific Premier 
had: (a) a duty to notify [the deponent Pool] of breaches of 
fiduciary duty by AEI, AEMM, Miles, or Wile; (b) a common law 
duty not to aid and assist in deepening [the deponent Pool’s] debt; 
(c) a duty to use reasonable care in supervising its employees to 
keep them from injuring [the deponent Pool]; and (d) a quasi-
fiduciary duty to [the deponent Pool] arising under the special 
circumstances of this case.  

None. 

25 As to the Receiver’s breach of fiduciary duty claim against Pacific 
Premier, the factual basis for the contention that Pacific Premier 
breached: (a) a duty to notify [the deponent Pool] of breaches of 
fiduciary duty by AEI, AEMM, Miles, or Wile; (b) a common law 

None. 
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No. Topic in Deposition Notice to Pool Receiver’s Proposed 
Testimony 

duty not to aid and assist in deepening [the deponent Pool’s] debt; 
(c) a duty to use reasonable care in supervising its employees to 
keep them from injuring [the deponent Pool]; and (d) a quasi-
fiduciary duty to [the deponent Pool] arising under the special 
circumstances of this case.  

26 As to the Receiver’s breach of fiduciary duty claim against Pacific 
Premier, identify how each alleged breach of fiduciary duty by 
Pacific Premier caused harm to [the deponent Pool].  

None. 

27 As to the Receiver’s breach of fiduciary duty claim against Pacific 
Premier, identify the factual basis for each category of damages 
that you suffered as a result of Pacific Premier’s breach(es) of 
fiduciary duty.  

None. 

28 As to the Receiver’s aiding and abetting breach of fiduciary duty 
claim against Pacific Premier, identify the factual basis for each 
breach of fiduciary duty by Miles, Wile, AEI, or AEMM to [the 
deponent Pool].  

None. 

29 As to the Receiver’s aiding and abetting breach of fiduciary duty 
claim against Pacific Premier, identify how Pacific Premier had 
knowledge of each of the breaches of fiduciary duty to [the 
deponent Pool] identified in Topic 28, including the date Pacific 
Premier obtained that knowledge. 

None. 

30 As to the Receiver’s aiding and abetting breach of fiduciary duty 
claim against Pacific Premier, identify how Pacific Premier 
substantially assisted each of the breaches of fiduciary duty to [the 
deponent Pool] identified in Topic 28. 

None. 

31 As to the Receiver’s aiding and abetting breach of fiduciary duty 
claim against Pacific Premier, identify how Pacific Premier’s 
aiding or abetting of breach of fiduciary duty caused harm to [the 
deponent Pool]. 

None. 

32 As to the Receiver’s aiding and abetting breach of fiduciary duty 
claim against Pacific Premier, identify the factual basis for each 
category of damages that [the deponent Pool] suffered as a result of 
Pacific Premier’s aiding and abetting of breach of fiduciary duty. 

None. 

33 As to the Receiver’s negligence claim against Pacific Premier, 
identify all duties to [the deponent Pool] that Pacific Premier 
breached. 

None. 

34 As to the Receiver’s negligence claim against Pacific Premier, 
identify how Pacific Premier breached its duties to [the deponent 
Pool] under The Bank Secrecy Act of 1970 (31 U.S.C. §§ 5311-
5330), 12 C.F.R. Part 21, 12 C.F.R. Part 364, 12 C.F.R. Part 365, 
and 31 C.F.R. Part 103. 
 

None. 
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No. Topic in Deposition Notice to Pool Receiver’s Proposed 
Testimony 

35 As to the Receiver’s negligence claim, identify how Pacific 
Premier’s breach of each duty caused harm to [the deponent Pool]. 

None. 

36 As to the Receiver’s negligence claim, identify the factual basis for 
each category of damages that [the deponent Pool] suffered as a 
result of Pacific Premier’s negligence. 

None. 

 
(11/4/2022 Decker Decl., Ex. D at 133–42; Pl.’s Mot. at 3.)  

For the deposition notice to the Receiver, the Receiver’s September 22, 2022 letter 

agreed to provide testimony on only 2 of the 38 topics: non-privileged information pertaining to 

its document collection policies in response to Topic 1, and the “asset value and account 

balances of the Pools as of a date certain and the status of creditor claims” in response to Topic 

12.  (Id. at 4–25.)  After conferring on the Receiver’s objections, the Receiver refused to provide 

testimony as to information “known or reasonably available” on certain topics, and moved for a 

protective order limiting its testimony as follows: 

No. Topic in Deposition Notice to Receiver Receiver’s Proposed 
Testimony 

2 The status of the following litigation brought by the Receiver 
against the following individuals and entities, including the 
terms of any settlement agreements or judgments obtained in 
these matters: Julia Frank Pond, et al., Teresa Irvin, Ridgecrest 
Development II, LLC, Ridgecrest Development III, LLC, Rider 
& Associates, Inc., American Securities, Inc., R.C. Haines 
Limited Partnership, MacGregor B. Hall, et al., Charlotte Eisert, 
Ken McQuhae, et al., John Bruce, Drew Honzel, Odin, LLC, et 
al., and Vancouver Trinity Lutheran Foundation.  

None. 

9 Financial information regarding the Pools provided by AEI, 
AEMM, Miles, Wiles, or the Pools to Investors.  

None, or limit to 
information already 
known to the 
Receiver. 

11 The causes of any changes to the financial condition of the Pools 
from January 2007 to the appointment of the Receiver.  
 

None. 
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No. Topic in Deposition Notice to Receiver Receiver’s Proposed 
Testimony 

14.13 All information provided by AEI, AEMM, Miles, or Wile to 
Pacific Premier regarding the Pools in connection with Pacific 
Premier’s lending to AEI, AEMM, Miles, or Wile.  

None, or limit to 
information already 
known to the 
Receiver. 

14.2 As alleged in paragraph 50 of the Complaint, identify how the 
Pools were harmed by Pacific Premier “quietly passing [loans] 
off its books to a financing company associated with Young,” 
specifying each Pool that was damaged and the factual basis for 
each category of damages suffered by that Pool.  

None. 

15 As alleged in the paragraph 54 of the Complaint, identify how 
“without [the Pacific Premier] lines of credit, AEI Defendants . . 
. would not have been able to continue selling investments in the 
Pools,” specifying each Pool that was damaged by that conduct 
and the factual basis for each category of damages suffered by 
that Pool.  

None. 

16 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory Nos. 1 and 3, identify how each loan “the AEI 
Defendants caused the Pools to make [] to a number of related 
parties” caused harm to the Pools, specifying each Pool that was 
damaged and the factual basis for each category of damages 
suffered by that Pool.  

None. 

17 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory No. 5, identify how each loan between the Pools 
and AEI shown in “the AEI Financial Statements produced by 
Pacific Premier Bank” and “referenced in various loan 
memorand[a]” caused harm to the Pools, specifying each Pool 
that was damaged and the factual basis for each category of 
damages suffered by that Pool.  

None. 

18 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory No. 16, identify how the AEM 600 or any other 
Pool was harmed by AEM Mexico 600 receiving its funds “from 
other Pools,” specifying each Pool that was damaged and the 
factual basis for each category of damages suffered by that Pool.  

None. 

19 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory No. 27, identify how the Pools were harmed 
because “Regents Loan #375349 appears to have been routed 
through the Mexico 400 Pool and then used to make payments to 
an individual investor who was a friend of Ross Miles,” 
specifying each Pool that was damaged and the factual basis for 
each category of damages suffered by that Pool.  

None. 

                                                 
3 Topic 14 in the notice to the Receiver inadvertently included two separate topics.  Pacific 
Premier has split them up as Topics 14.1 and 14.2. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

DEFENDANT PACIFIC PREMIER BANK’S 
OPPOSITION TO PLAINTIFF’S MOTION FOR 
PROTECTIVE ORDER - PAGE 12 
 

HOLLAND & KNIGHT LLP 
601 SW Second Avenue, Suite 1800 

Portland, OR  97204 
Telephone:  503.243.2300 

 

 

No. Topic in Deposition Notice to Receiver Receiver’s Proposed 
Testimony 

20 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory No. 28, identify how Pacific Premier’s lack of an 
“appraisal performed by a state certified or licensed appraiser” 
for Regents Bank Loan No. 374812 caused harm to the Pools, 
specifying  each Pool that was damaged and the factual basis for 
each category of damages suffered by that Pool.  

None. 

21 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory No. 28, identify how Pacific Premier’s lack of “an 
evaluation of the value of the collateral that satisfied the 
standards of 12 C.F.R. § 34.43(b) and the Guidelines” for 
Regents Bank Loan Nos. 374815, 374818, 374842, 375247, 
375250, 375271, 375274, 375277, 375280, 375325, 375427, 
375937, 376675, and 376831 caused harm to the Pools, 
specifying each Pool that was damaged and the factual basis for 
each category of damages suffered by that Pool.  

None. 

22 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory Nos. 32 and 33, identify how each of the following 
advances made by Pacific Premier caused harm to the Pools, 
specifying each Pool that was damaged and the factual basis for 
each category of damages suffered by that Pool [for the specific 
loans identified in notice].  

None. 

23 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory No. 53, identify how each of the following alleged 
conduct by Pacific Premier caused harm to the Pools, specifying 
each Pool that was damaged and the factual basis for each 
category of damages suffered by that Pool as a result of the 
alleged conduct [specified in the notice].  

None. 

24 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory No. 53, identify how the Pools were harmed by 
Pacific Premier’s decision to change the borrower on the 
guidance line of credit from AEI to AEMM, specifying which 
Pool was allegedly damaged by that conduct, how that conduct 
caused harm to the Pool, and the factual basis of any damages to 
that Pool.  

None. 

25 As set forth in the Receiver’s responses to Pacific Premier’s 
interrogatory No. 58, identify how the “significant transfers 
between AEM 600 and Mex 600” caused harm to the Pools, 
specifying each Pool that was damaged and the factual basis for 
each category of damages suffered by that Pool.  

None. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

DEFENDANT PACIFIC PREMIER BANK’S 
OPPOSITION TO PLAINTIFF’S MOTION FOR 
PROTECTIVE ORDER - PAGE 13 
 

HOLLAND & KNIGHT LLP 
601 SW Second Avenue, Suite 1800 

Portland, OR  97204 
Telephone:  503.243.2300 

 

 

No. Topic in Deposition Notice to Receiver Receiver’s Proposed 
Testimony 

29 As to the Receiver’s breach of fiduciary duty claim against 
Pacific Premier, identify how each alleged breach of fiduciary 
duty by Pacific Premier caused harm to the Pools, including 
identifying each Pool the alleged breach of fiduciary duty caused 
harm to.  

None. 

304 As to the Receiver’s breach of fiduciary duty claim against 
Pacific Premier, identify the factual basis for each category of 
damages that the Receiver contends each Pool suffered as a 
result of Pacific Premier's breach(es) of fiduciary duty. 

None. 

34 As to the Receiver’s aiding and abetting breach of fiduciary duty 
claim against Pacific Premier, identify how Pacific Premier’s 
aiding or abetting of breach of fiduciary duty caused harm to 
each Pool, including identifying each Pool that was harmed by 
Pacific Premier’s alleged aiding and abetting breach of fiduciary 
duty.  

None. 

35 As to the Receiver’s aiding and abetting breach of fiduciary duty 
claim against Pacific Premier, identify the factual basis for each 
category of damages that the Receiver contends each Pool 
suffered as a result of Pacific Premier’s aiding and abetting of 
breach of fiduciary duty.  

None.  

38 As to the Receiver’s negligence claim, identify how Pacific 
Premier's breach of each duty caused harm to American Eagle 
Mortgage 600, LLC, American Eagle Mortgage Mexico 500, 
LLC, or American Eagle Mortgage Mexico 600, LLC. 

None. 

39 As to the Receiver’s negligence claim, identify the factual basis 
for each category of damages that the Receiver contends 
American Eagle Mortgage 600, LLC, American Eagle Mortgage 
Mexico 500, LLC, and American Eagle Mortgage Mexico 600, 
LLC suffered as a result of Pacific Premier’s negligence.  

None. 

(11/4/2022 Decker Decl., Ex. D at 148–56; Pl.’s Mot. at 12–16.) 
 
E. The parties agree to an expedited damages expert report from the Receiver, and to 

limited interrogatories and document requests “narrowly tailored” to that report. 

 Pacific Premier conferred with the Receiver multiple times about its failure to provide 

any substantive response to Pacific Premier’s discovery requests relating to damages.  (See 

Banks Decl., Exs. 3, 4, 6.)  Following a conferral on October 4, 2022, the parties agreed that the 

                                                 
4 Based on discussions with the Receiver after it filed this motion, Pacific Premier understands 
that the Receiver intended to file its motion on Topic Nos. 30 and 38, and not Topic No. 28. 
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Receiver would disclose its expert report on damages early, and that defendants could serve 

additional document requests and interrogatories “narrowly tailored” to information arising from 

the Receiver’s expert report.  (11/4/2022 Decker Decl., Ex. H.)  The Receiver argues that it had 

no incentive to agree to an expedited damages report “without getting something in return.”  

(Pl.’s Mot. at 13 n.5.)  However, as part of this agreement, the Receiver avoided motion practice 

by defendants relating to the Receiver’s failure to provide damages information in its 

interrogatory responses. 

III.  STANDARDS 

Pursuant to CR 26(b)(1), “[p]arties may obtain discovery regarding any matter, not 

privileged, which is relevant to the subject matter involved in the pending action, whether it 

relates to the claim or defense of the party seeking discovery or to the claim or defense of any 

other party[.]”  This rule “is to be liberally construed to eliminate the hide and seek trial practices 

encouraged by earlier procedures.”  Cook v. King County, 9 Wn. App. 50, 51 (1973) (quotation 

marks omitted).  The party seeking discovery is not required to show good cause for its requests.  

Id. at 52. 

In contrast, to obtain a protective order prohibiting discovery, a party must demonstrate 

good cause.  CR 26(c).  To meet that “good cause” standard, the moving party must show that 

“specific prejudice or harm will result if no protective order is issued.”  McCallum v. Allstate 

Prop. & Cas. Ins. Co., 149 Wn. App. 412, 423 (2009).  “Unsubstantiated allegations of harm will 

not suffice.”  Id. at 422. 

IV. MEMORANDUM OF LAW 
 

A. The Court should deny the Receiver’s motion for protective order because it cannot 
refuse to provide factual information on behalf of the Pools it represents. 

 

The Receiver is wrong as a matter of law that its role as the general receiver for the Pools 

exempts it from preparing a witness under CR 30(b)(6)—whether as the Receiver providing 

testimony as to each of the Pools or on behalf of each of the Pools as separate entities—to testify 
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about its allegations against Pacific Premier.  The Receiver argues that its role “differ[s] from 

regular parties in litigation” because it was “not present when the events in question took place” 

and its knowledge “derive[s] from the documentary records of the entities for which they have 

been appointed.”  (Pl.’s Mot. at 9.)  However, courts consistently recognize that a plaintiff’s 

“status as Receiver [does] not constitute a per se bar on its Rule 30(b)(6) obligations.”  Fed. 

Deposit Ins. Corp. for Wash. Mut. Bank v. Arch Ins. Co., No. C14-545RSL, 2017 WL 3701186, 

at *1 (W.D. Wash. May 25, 2017).5  Instead, like any other corporate party, a receiver must 

“make a good faith effort to prepare a 30(b)(6) deponent based on reasonably available 

information.”  Id. at *2 (quotation marks omitted); see also Fed. Deposit Ins., Corp. v. Giancola, 

No. 13 C 3230, 2015 WL 5559804, at *3 (N.D. Ill. Sept. 18, 2015) (“[The receiver’s] lack of 

involvement with [the receivership entity] prior to its failure does not, without more, obviate its 

obligation to designate a Rule 30(b)(6) deponent.”); F.D.I.C. v. Wachovia Ins. Servs., Inc., No. 

3:05CV929 CFD, 2007 WL 2460685, at *2 (D. Conn. Aug. 27, 2007) (noting that a receiver is 

“required to produce a deponent who was adequately prepared for the deposition, even though it 

had not participated in the underlying loan transactions on which the litigation focused”). 
 
1. The Receiver is obligated to prepare a witness to testify based on information 

known and reasonably available to the Receiver and the Pools. 

Under CR 30(b)(6), a party is authorized to take the deposition of a corporate party by 

designating “with reasonable particularity the matters on which examination is requested.”  The 

corporate party then has an obligation to “make a conscientious, good-faith endeavor to 

designate the persons having knowledge of the matters sought by [the discovering party] and to 

prepare those persons in order that they can answer fully, completely, unevasively, the questions 

posed by [the discovering party] as to the relevant subject matters.”  F.D.I.C. v. 26 Flamingo, 

                                                 
5 Because the language of CR 26 and CR 30(b)(6) are substantially the same as their federal 
counterparts, courts look to decisions interpreting the federal rule for guidance.  Flower v. T.R.A. 
Industries, Inc., 127 Wn. App. 13, 39 (2005) (“Because CR 30(b)(6) and Fed. R. Civ. P. 30(b)(6) 
are nearly identical, ‘federal cases interpreting the federal rule are highly persuasive.’”). 
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LLC, No. 2:11-CV-01936-JCM, 2013 WL 3975006, at *4 (D. Nev. Aug. 1, 2013) (discussing 

Fed. R. Civ. P. 30(b)(6) in the context of a deposition of a receiver) (brackets in original).  This 

rule was “intended to prevent the officers or managers of larger organizations from bandying, the 

practice of disclaiming knowledge of facts clearly known to the organization.”  Luken v. 

Christensen Grp. Inc., No. C16-5214 RBL, 2018 WL 1994121, at *1 (W.D. Wash. Apr. 27, 

2018) (quotation marks omitted) 

A plaintiff’s status as a receiver does not relieve it of its preparation and testifying 

obligations under CR 30(b)(6), as the cases cited by the Receiver confirm.  See Fed. Deposit Ins. 

Corp. for Wash. Mut. Bank, 2017 WL 3701186, at *1.  In Wash. Mutual Bank, the FDIC filed a 

lawsuit against several insurance companies in its capacity as the receiver for Washington 

Mutual Bank.  Id.  One of the defendants served a notice seeking to depose the FDIC regarding 

the bank’s “knowledge of the events giving rise to [the] suit.”  Id.  The FDIC moved for a 

protective order, arguing that the information sought was “not actually ‘known or reasonably 

available’” to the FDIC and it would be disproportionately burdensome to educate a witness 

about the bank’s history.  Id.  The court rejected that argument, and held that the FDIC “must 

make a good faith effort to prepare a 30(b)(6) deponent based on reasonably available 

information—information which may or may not be obtained through [the successor entity to the 

bank].”  Id. (internal citations and quotation marks omitted).  Thus, even if the allegations in a 

complaint are based on facts that predate the receivership, a receiver must testify “as to the facts 

underlying” its allegations based on its investigation to date.  Giancola, 2015 WL 5559804, at 

*3–4 (“We see no good reason to insulate [the receiver] from providing a representative to speak 

to these serious allegations—which are allegations that the [receiver] chose to make.”) 

(emphasis added).  Put simply, a receiver “not only inherit[s] [the receivership entity’s] claims . . 

. but also [its] discovery obligations.”  Fed. Deposit Ins. Corp. v. Hutchins, No. 1:11-CV-1622-

AT, 2013 WL 12109446, at *3 (N.D. Ga. Oct. 25, 2013). 
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Here, the Receiver filed this lawsuit on behalf of the Pools, and it must provide testimony 

detailing the factual basis for its allegations based on known and reasonably available 

information, including the factual basis for its allegations that relate to the time period prior to its 

appointment.  The Receiver must also make a good faith effort to prepare a 30(b)(6) deponent 

based on reasonably available information.  See id. (“The designee may become educated by 

reviewing information in fact witness deposition testimony, exhibits to deposition, documents 

produced in discovery, materials in former employees files, . . . interviews of former employees 

or others with knowledge, or that which is learned from or through the corporation’s lawyers.”) 

(internal quotation marks omitted; ellipses in original); 26 Flamingo, LLC, 2013 WL 3975006, at 

*7 (requiring receiver to interview current employees of receivership entity).   

The Receiver’s reliance on In re New England Compounding Pharmacy, Inc. Prod. Liab. 

Litig., No. MDL 13-2419-RWZ, 2015 WL 13715289 (D. Mass. July 31, 2015), to justify its 

refusal to provide testimony based on the Receiver’s own allegations is misplaced for several 

reasons.  First, unlike the cases cited above and the situation here which involve the proposed 

deposition of a receiver acting as a plaintiff, In re New England analyzed whether a bankruptcy 

trustee who was tasked with marshalling the assets of a defunct company named as a defendant 

in multiple complaints must prepare a witness to testify on behalf of the debtor entity.  Id. at *1. 

Thus, the bankruptcy trustee in In re New England was not, like the Receiver here, bringing 

affirmative claims on behalf of the entity it represented while also refusing to provide testimony 

on behalf of that entity.6 See, e.g., Giancola, 2015 WL 5559804, at *3–4 (requiring receiver to 

testimony about the basis of the “allegations that the [receiver] chose to make”). 

                                                 
6 The law governing receivers and bankruptcy trustees is distinct, and therefore In re New 
England is also not applicable here.  See, e.g., In re Roxwell Performance Drilling, LLC, 13-
50301-RLJ-11, 2013 WL 6799118, at *2–3 (Bankr. N.D. Tex. Dec. 20, 2013) (“The receivership 
. . . is a regime that is different from a bankruptcy proceeding.”); McNamara v. Katten Muchin 
Rosenman LLP, 4:16-CV-01203-SRB, 2017 WL 11493632, at *4 (W.D. Mo. Apr. 21, 2017) 
(finding that “cases cited by [the defendant] involving bankruptcy trustees are inapposite to the 
issues implicated in the instant case” involving a receiver because “courts have recognized the 
distinction between receivership and bankruptcy law”).   
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In addition, unlike in In re New England, none of the parties here have been indicted 

(which this Court previously held was relevant in denying a motion to stay), none of the entities 

have filed for bankruptcy, and the Pools are still operating under the Receiver’s control.  These 

facts are opposite to the “unique circumstances” that the court found necessary in relieving the 

bankruptcy trustee of its obligation to provide 30(b)(6) testimony.  In re New England, 2015 WL 

13715289, at *9.  

Finally, contrary to the Receiver’s argument, it will not be required to “expend significant 

and unduly burdensome resources” or “educate a witness anew.”  (See Pl.’s Mot. at 11.)  Unlike 

the bankruptcy trustee, the Receiver has already reviewed thousands of documents related to the 

Pools.  For example, the Receiver submitted declarations to this Court confirming that it has: 

 reviewed all documents included in the investors’ proofs of claims, all of the 

Pools’ books and records, all of the QuickBooks files for the Pools and “Related 

Parties,” records relating to the contracts held by AEI, AEMM or the Pools and 

payments to investors (the Evergreen Data and Lincoln Data), the Pools’ bank 

statements, bank statements of the “Related Parties,” title reports, the Pools’ 

offering materials, documentation for the 85 “Related Party Loans,” paper files 

maintained by AEI and AEMM employees; 

 copied the entire AEI server; and 

 obtained “representations of the Pool Managers.”  

(See, e.g., Banks Decl., Ex. 8 ¶¶ 3, 28; 7/16/2021 Schmidt Decl. in Supp. of Pl.’s Mot. for Partial 

Summ. J. ¶¶ 3, 33; 9/7/2021 Suppl. Schmidt Decl. in Supp. of Pl.’s Mot. for Partial Summ. J. ¶¶ 

5, 9.)  Indeed, the Receiver and its counsel have already been paid nearly $5 million from the 

assets of the Pools to conduct its investigation and should not need to incur significant additional 

expenses to prepare for the deposition.  Accordingly, the Receiver should be required to comply 

with its discovery obligations under CR 30(b)(6) and its motion to prevent the depositions of the 

Pools should be denied.  
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2. The Receiver may not refuse to provide testimony on behalf of the Pools 
based on Miles’s and Wile’s invocation of the Fifth Amendment. 

The Receiver is also wrong on the facts and the law that it need not prepare a witness to 

testify about the knowledge of the Pools because it “does not have the benefit of 

contemporaneous knowledge or cooperation from Miles or Wile” and “Pacific Premier has 

access to the same information.”  (Pl.’s Mot. at 14–15.)  First, as a legal matter, a corporate party 

may not discharge its obligations under Rule 30(b)(6) by simply claiming that the receivership 

entity’s documents speak for themselves; “the deponent must provide the organization’s 

interpretation of events and documents.”  26 Flamingo, LLC, 2013 WL 3975006, at *5 

(quotation marks omitted).  When a receiver takes over custody of a party’s files, the defendant 

“is entitled to depose the [receiver’s] Rule 30(b)(6) deponent as to the parties’ intent evidenced 

by those documents (if any) and/or the [receiver’s] interpretation of those documents” because it 

now “stands in the shoes” of the receivership entity.  Hutchins, 2013 WL 12109446, at *3 

(rejecting argument that the receiver’s production of files from the receivership entity is 

sufficient) (quotation marks and emphasis omitted). 

In addition, as a factual matter, the Pool managers (Miles, Wile, AEI, and AEMM) met 

and communicated with the Receiver from at least February 2019 through May 2019, prior to the 

Receiver’s appointment.7  (See Banks Decl. ¶ 5 & Ex. 9.)  The Receiver employed the former 

employees of AEI and AEMM for several months and relied on their testimony in this case.  (See 

Banks Decl., Ex. 8.)  And the Receiver represented to this Court that it had reviewed the Pools’ 

business records and relied on the “representations of the Pool Managers,” and found that 

information to be trustworthy.  (See 7/16/2021 Schmidt Decl. in Supp. of Pl.’s Mot. for Partial 

Summ. J. ¶¶ 3–4.)  All of that information is available to the Receiver, and it therefore may not 

refuse to provide testimony solely because Miles and Wile have now invoked their Fifth 

Amendment rights.  

                                                 
7 This time period is also the subject of Pacific Premier’s proposed deposition of David Foraker, 
who represented AEI and AEMM prior to the appointment of the Receiver and introduced those 
entities to the Receiver. 
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3. The notices to the Pools are not duplicative because they seek Pool-specific 
information. 

The Receiver’s objections to the deposition notices to the Pools based on undue burden 

and duplication should also be rejected.  First, Pacific Premier served draft notices with 

approximately 35 topics to each of the Pools that were tailored to—and often quoted—the 

Receiver’s specific allegations against Pacific Premier that could potentially implicate that 

specific Pool.  (See Decker Decl., Ex. D.)  In light of the significant amount at stake in this 

litigation (which the Receiver alleges is at least $17.8 million, see Compl. ¶ 29) and the serious 

and numerous allegations against Pacific Premier, identifying multiple topics of corporate 

testimony from each of the Pools is appropriate.  See, e.g., Zenimax Media, Inc. v. Oculus VR, 

LLC, No. 3:14-CV-1849-P (BF), 2016 WL 11476858, at *4 (N.D. Tex. Jan. 27, 2016) (denying 

protective order and rejecting argument that 86 different topics to the plaintiff was excessive, 

noting “[b]ecause Plaintiffs have made at issue in this lawsuit many different topics, Defendants 

in turn need to inquire into these topics in order to prepare their defense”); Hutchins, 2013 WL 

12109446, at *4 (noting that the defendant could have deposed both the receivership entity and 

the receiver).  

Here, the Receiver’s complaint spans 98 paragraphs, names six defendants, and asserts 

six causes of action relating to damages to fifteen different Pools.  (See generally Compl.)  The 

Receiver’s allegations date back to 2002, and involve complicated financial transactions between 

multiple entities.  (See, e.g., id. ¶¶ 10–33.)  Given the magnitude and complexity of the litigation, 

one deposition notice to the Receiver with 39 topics, and one notice to each of the Pools with 

less than 35 topics, is appropriate. 

Pacific Premier needs Pool-specific testimony to determine which of the Receiver’s 

allegations relate to each Pool and to ascertain the specific harm to each Pool.  Pacific Premier’s 

only relationship with the Pools is that three of the Pools had a deposit account with Pacific 

Premier.  (See Compl. ¶ 57.)  The Receiver’s complaint, however, lumps all fifteen Pools 

together through vague allegations that Pacific Premier breached its duties by “agree[ing] to a 
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scheme to use of Pool assets” or agreeing to loan money secured by contracts that “were Pool 

assets” without ever identifying which specific Pools were allegedly impacted by that conduct.  

(See, e.g., id. ¶¶ 64, 66, 70.)  Thus, Pacific Premier needs testimony from the Receiver (or each 

Pool) at a Pool-specific level to adequately defend against the Receiver’s allegations.   

To be clear, Pacific Premier is not asserting that it needs sixteen separate depositions to 

obtain this information.  Pacific Premier offered to consolidate some of the topics or to combine 

depositions of certain Pools (such as Pools that had deposit accounts with Pacific Premier) for 

efficiency purposes, but the Receiver never responded to that proposal.  (See Banks Decl., Ex. 7.)  

Regardless of the number of depositions that ultimately occur, Pacific Premier is entitled to Pool-

specific information from the Receiver. 
 
B. The Court should deny the Receiver’s motion seeking to preclude it from testifying 

on Topic Nos. 14.2, 15–25, 29–30, 34–35, and 38–39 because the factual basis for its 
allegations of harm is discoverable, notwithstanding a later expert report. 

 The Receiver fails to establish good cause for a protective order precluding Topic Nos. 

14.2, 15–25, 29–30, 34–35, and 38–39 in Pacific Premier’s draft deposition notice to the 

Receiver.  The Receiver’s sole basis for precluding those topics is that “Pacific Premier’s 

eleventh-hour change of position threatens to impose undue burden and unnecessary expense on 

the Receiver without any appreciable benefit to Pacific Premier.”  (Pl.’s Mot. at 13.)  The 

Receiver is wrong on the facts and the law.   
 
1. The Receiver is not unduly burdened by providing testimony on the factual 

basis for its damages.  

 The Receiver cannot demonstrate that it is unduly burdened because, as a factual matter, 

Pacific Premier did not change its position at the last minute.  The emails between the parties in 

October 2022 confirming the “Proposal re Damages Discovery” provide that the Receiver would 

disclose its expert report relating to damages on January 3, 2023, and defendants would have an 

opportunity to seek additional discovery through “RFPs or interrogatories . . . narrowly tailored 

to seek documents or information arising from the Receiver’s Expert Report re Damages.”  
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(11/4/2022 Decker Decl., Ex. H.)  Those communications never state that the Receiver had no 

obligation to provide CR 30(b)(6) deposition testimony in response to the draft deposition 

notices.   

The Receiver’s motion does not even commit to providing CR 30(b)(6) deposition 

testimony after disclosing its expert report on damages.  Instead, the Receiver argues that after it 

discloses its expert report “Pacific Premier will then have an opportunity to issue additional 

interrogatories and requests for production on an expedited basis and depose the damages expert 

if it chooses.”  (Pl.’s Mot. at 13 (emphasis added).)  If the parties had agreed that the Receiver 

was never required to provide CR 30(b)(6) testimony on the factual basis for its damages 

theories, the parties’ communications following the conferral certainly would have said so.8 

 In addition, the Receiver is not unduly burdened by providing CR 30(b)(6) testimony 

relating to damages prior to the disclosure of its expert report as matter of law.  A corporate 

plaintiff may not refuse to provide damages testimony under Rule 30(b)(6) based on its future 

provision of an expert witness “because expert testimony is not a sufficient substitute for the 

testimony of a corporate representative.”  MP NexLevel, LLC v. Codale Elec. Supply, Inc., 2:08-

CV-727-CW-PMW, 2012 WL 2368138, at *2 (D. Utah June 21, 2012); see, e.g., Black Card 

LLC v. Visa USA Inc., 15-CV-27-S, 2019 WL 13180684, at *8 (D. Wyo. Dec. 2, 2019) (rejecting 

argument that damages topic should be deferred for expert); First Fin. Bank Nat’l Assn. v. 

Williams, 519CV00128TBRLLK, 2021 WL 5085346, at *1 (W.D. Ky. Nov. 2, 2021) 

(“Defendant correctly argues that ‘even if the scope of these topics were not broader than the 

expert report, and even if Plaintiff’s expert qualified as a fact witness (which he does not), 

[defendant] is still entitled to obtain 30(b)(6) testimony from a corporate representative of 

Plaintiff.’”).  For example, in MP NexLevel, LLC, the plaintiff argued that it was not required to 

                                                 
8 Pacific Premier would agree to defer damages testimony until after receiving the Receiver’s 
expert report on damages only if the Receiver commits to providing that testimony in a CR 
30(b)(6) deposition at that time.  In other words, Pacific Premier is entitled to depose the 
Receiver on damages and also to deposing the Receiver’s expert on the opinions outlined in its 
report.  
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prepare its Rule 30(b)(6) to testify on damages and financial topics because it notified the 

defendant that it intends to rely on an expert witness to address damages.  2012 WL 2368138, at 

*2.  The court rejected that argument, and explained that “expert witnesses are not called upon to 

testify as to facts known to an organization, but are instead called upon to offer opinion based on 

facts provided.”  Id. at *3.   

 Similarly here, the Receiver may not refuse to provide factual testimony relating to the 

factual basis for the alleged damages to the Pools because that will be the subject of future expert 

testimony.  Pacific Premier served particularized deposition topics on the Receiver citing the 

Receiver’s specific allegations in the complaint and interrogatories about the alleged harm to the 

Pools, and asked for testimony on how Pacific Premier’s conduct allegedly caused harm to each 

Pool and the factual basis for each category of damages suffered by the Pool.  (11/4/2022 Decker 

Decl., Ex. D at 148–56.)  Those facts relate to the knowledge of the Receiver or the Pools and 

are properly within the scope of CR 30(b)(6) testimony.  The Receiver may not refuse to provide 

testimony on those topics merely because its expert will later calculate the exact amount of those 

damages and provide an opinion about those damages. 
 
2. The Receiver is not unduly burdened by providing testimony on the factual 

basis for its allegations in topics pertaining to damages.  

 Even if this Court concluded that the Receiver may defer all testimony relating to 

damages until after disclosing its expert report, the Receiver has no basis to refuse to provide 

testimony about its allegations.  In addition to seeking “the factual basis for each category of 

damages,” Topic Nos. 14.2, 15–25, 29–30, 34–35, and 38–39 in Pacific Premier’s draft 

deposition notices seek the identity of each Pool implicated by the Receiver’s specific allegations 

against Pacific and a factual explanation of how that Pool was harmed.  (11/4/2022 Decker Decl., 

Ex. D at 148–56.)  For example, Topic Nos. 14.2 and 15 quote the Receiver’s allegations in the 

complaint relating to Pacific Premier “quietly passing [loans] off its books” and that “without 

[the Pacific Premier] lines of credit, AEI Defendants . . . would not have been able to continue 
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selling investments in the Pools,” and ask the Receiver to specify each Pool that was damaged by 

that conduct and how it was harmed.  (Id. at 149–50.)  Similarly, Topic Nos. 16–25 quote 

statements in the Receiver’s specific interrogatory responses relating to Pacific Premier’s 

conduct—including specific loan advances that the Receiver contends are at issue—and ask the 

Receiver to specify each Pool that was damaged by that conduct and how it was harmed.  (Id. at 

150–54.)  Those topics go to causation, not damages, and are a crucial component of the 

Receiver’s claims.   

Topic Nos. 29–30, 34, and 38–39 are tied to the Receiver’s specific claims against Pacific 

Premier and ask the Receiver to identify how Pacific Premier’s alleged breaches of its duty 

“caused harm to the Pools.”  (Id. at 155–56.)  Again, those topics seek factual information 

relating to the Receiver’s causation theories and the Receiver should not be burdened by 

providing those facts at deposition.  
 
C. The Court should deny the Receiver’s motion to limit Topics Nos. 2, 9, 11, and 14.1. 

The Receiver fails to establish good cause for a protective order preventing it from 

preparing a witness on Topic Nos. 2, 9, 11, and 14.1 in Pacific Premier’s draft CR 30(b)(6) 

deposition notice to the Receiver.  Each of these topics is relevant, particularized, and does not 

impose an undue burden on the Receiver.   

1. The Receiver should be required to provide factual information on Topic No. 
2 about its other litigation on behalf of the Pools. 

Topic No. 2 seeks “[t]he status of the following litigation brought by the Receiver against 

the following individuals and entities, including the terms of any settlement agreements or 

judgments obtained in [fourteen separate matters].”  (11/4/2022 Decker Decl., Ex. D at 148.)  

This topic is directly relevant to the Receiver’s recovery of damages on behalf of the Pools here 

because any monies recovered in that separate litigation will need to be considered in calculating 

the damages to the Pools.  In addition, this topic is relevant to show the Receiver’s positions 
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taken in that separate litigation, as well as its interpretation of the relevant contracts or payments 

implicated in that litigation.   

The Receiver does not dispute that this topic is relevant to the present litigation.  Instead, 

it argues that “there is no need for the Receiver to prepare a witness to testify as to facts that 

Pacific Premier may readily obtain from the public record” about those cases.  (Pl.’s Mot. at 16.)  

The Receiver is wrong.  As stated above, a corporate party may not simply point to documents 

and is required to provide testimony about its interpretation of those documents, among other 

things.  See, e.g., Hutchins, 2013 WL 12109446, at *3 (“If a corporation has knowledge or a 

position as to a set of alleged facts or an area of inquiry, it is its officers, employees, agents or 

others who must present the position, give reasons for the position, and more importantly, stand 

subject to cross-examination.”).  In addition, the Receiver fails to cite any specific harm arising 

from its obligation to prepare a witness to provide testimony on this topic. 

2. The Receiver should be required to provide testimony on Topic Nos. 9, 11, 
and 14.1 because they are based on the Receiver’s own allegations. 

The Receiver will not suffer an undue burden in preparing a witness to provide testimony 

on Topic Nos. 9, 11, and 14.2, which each relate to the key facts underlying the Receiver’s 

allegations against Pacific Premier.  Topic No. 9 seeks testimony on “[f]inancial information 

regarding the Pools provided by AEI, AEMM, Miles, Wile[], or the Pools to Investors.”  

(11/4/2022 Decker Decl., Ex. D at 149.)  Topic No. 11 seeks testimony on “[t]he causes of any 

changes to the financial condition of the Pools from January 2007 to the appointment of the 

Receiver.”  (Id.)  And Topic No. 14.1 seeks testimony on “[a]ll information provided by AEI, 

AEMM, Miles, or Wile to Pacific Premier regarding the Pools in connection with Pacific 

Premier’s lending to AEI, AEMM, Miles, or Wile.”  (Id.)  Each of those topics derives from a 

specific allegation in the Receiver’s complaint.  (See, e.g., Compl. ¶¶ 27, 59, 61, 64–65, 67, 74, 

81–82.) 

/// 
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The Receiver does not dispute that these topics are relevant.  Instead, the Receiver argues 

that these topics “effectively force the Receiver to do extensive investigation on Pacific 

Premier’s behalf.”  (Pl.’s Mot. at 14.)  Not so.  As discussed above, the Receiver already 

conducted an extensive investigation—now over three years long—into the alleged misconduct 

relating to the Pools and presumably asserted allegations against Pacific Premier based on that 

investigation.  The Receiver therefore may not refuse to provide testimony based on that 

investigation and its interpretation of the documents purportedly supporting its claims.  See 

Giancola, 2015 WL 5559804, at *3–4 (requiring receiver to testimony about the basis of the 

“allegations that the [receiver] chose to make”). 

The Receiver is also wrong that it cannot provide testimony about “changes to the 

financial condition of the Pools” in Topic No. 11 because that phrase is vague and extends to 

irrelevant information.  (Pl.’s Mot. at 15.)  That language is derived from the Receiver’s own 

description of its damages theories, which is based on “comparing the financial position of the 

Pools prior to [Pacific Premier’s conduct] to the financial position of the Pools at the time the 

Receiver was appointed.”  (Banks Decl., Ex. 5 at 7, 8, 10, 11, 14.) 

Finally, the Receiver is wrong under Topic No. 14.1 that “it would be both more efficient 

and more equitable” for Pacific Premier (rather than the Receiver) to investigate what 

information was provided by Miles, Wile, AEI, or AEMM to Pacific Premier about the Pools.  

(Pl.’s Mot. at 16.)  One of the key theories in the Receiver’s claims against Pacific Premier is 

that the bank knew that the Pool managers (AEI and AEMM) were violating their duties to the 

Pools based on the information it received from Miles, Wile, AEI, or AEMM.   (See Compl. ¶¶ 

59, 64–65, 67, 82.)  See also In re Consolidated Meridian Funds, 485 B.R. 604, 616, 618 (W.D. 

Wash. 2013) (noting claim for aiding and abetting a breach of fiduciary duty requires a plaintiff 

to prove that the defendant knew of the primary wrongdoer’s fiduciary duty and breach of that 

duty).  Accordingly, by alleging that Pacific Premier received information from Miles, Wile, 
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AEI, or AEMM about the Pools, it is not unreasonable or unduly burdensome for the Receiver to 

testify as to the entire universe of information that it relies upon to satisfy those allegations.    

V. CONCLUSION 

 The Receiver fails to establish good cause precluding the CR 30(b)(6) depositions of the 

Pools or as to the challenged topics to the Receiver.  Accordingly, the Court should deny the 

Receiver’s motion for protective order in its entirety. 

DATED this 11th day of November, 2022.   

HOLLAND & KNIGHT LLP 
 

By: s/ Kristin Asai    
J. Matthew Donohue, WSBA #52455 
matt.donohue@hklaw.com 
Shannon Armstrong, WSBA #45947 
Shannon.Armstrong@hklaw.com 
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Kristin.Asai@hklaw.com 
601 SW Second Avenue, Suite 1800 
Portland, OR  97204 
Telephone:  503.243.2300 
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