10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

12

EFILE from: Miller Nash LLP\Joseph Vance\20-2-00507-06 Reply IS

Honorable David E. E-FILED
Hearing: November 18. 20)22. v:n) am
11-16-2022, 15:17

Scott G. Weber, Clerk
Clark County

SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY

CLYDE A. HAMSTREET & ASSOCIATES,
LLC, an Oregon limited liability company, in
its capacity as General Receiver for
AMERICAN EAGLE MORTGAGE 100,
LLC; AMERICAN EAGLE MORTGAGE
200, LLC; AMERICAN EAGLE
MORTGAGE 300, LLC; AMERICAN
EAGLE MORTGAGE 400, LLC;
AMERICAN EAGLE MORTGAGE 500,
LLC; AMERICAN EAGLE MORTGAGE
600, LLC; AMERICAN EAGLE
MORTGAGE MEXICO 100, LLC;
AMERICAN EAGLE MORTGAGE
MEXICO 200, LLC; AMERICAN EAGLE
MORTGAGE MEXICO 300, LLC;
AMERICAN EAGLE MORTGAGE
MEXICO 400, LLC; AMERICAN EAGLE
MORTGAGE MEXICO 500, LLC;
AMERICAN EAGLE MORTGAGE
MEXICO 600, LLC; AMERICAN EAGLE
MORTGAGE I, LLC; AMERICAN EAGLE
MORTGAGE II, LLC; and AMERICAN
EAGLE MORTGAGE SHORT TERM, LLC,

Plaintiff,
V.

AMERICAN EQUITIES, INC., a
Washington corporation; AMERICAN
EAGLE MORTGAGE MANAGEMENT,
LLC, a Washington limited liability
company; ROSS MILES and BEVERLY
MILES, individually and the marital
community property comprised thereof;
MAUREEN WILE and ROBERT WILE,
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individually and the marital community
property comprised thereof; RIVERVIEW
COMMUNITY BANK, a Washington bank
corporation; and PACIFIC PREMIER
BANK, a California chartered bank,

Defendants.

ADJUNCT TO:
In re:

AMERICAN EAGLE MORTGAGE 100,
LLC; AMERICAN EAGLE MORTGAGE
200, LLC; AMERICAN EAGLE
MORTGAGE 300, LLC; AMERICAN
EAGLE MORTGAGE 400, LLC;
AMERICAN EAGLE MORTGAGE 500,
LLC; AMERICAN EAGLE MORTGAGE
600, LLC; AMERICAN EAGLE
MORTGAGE MEXICO 100, LLC;
AMERICAN EAGLE MORTGAGE
MEXICO 200, LLC; AMERICAN EAGLE
MORTGAGE MEXICO 300, LLC;
AMERICAN EAGLE MORTGAGE
MEXICO 400, LLC; AMERICAN EAGLE
MORTGAGE MEXICO 500, LLC;
AMERICAN EAGLE MORTGAGE
MEXICO 600, LLC; AMERICAN EAGLE
MORTGAGE I, LLC; AMERICAN EAGLE
MORTGAGE II, LLC; and AMERICAN

EAGLE MORTGAGE SHORT TERM, LLC.

Case No. 19-2-01458-06

I. INTRODUCTION

Pacific Premier Bank's ("Pacific Premier") and Riverview Bank's! ("Riverview,"
and together the "Bank Defendants") briefs in opposition fail to establish that this is the "rare"

case where taking the deposition of opposing counsel is appropriate. First, the Bank Defendants

! Riverview has joined in Pacific Premier's opposition, so this reply addresses the Bank Defendants' positions

collectively.
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1 misstate Foraker's role as American Equities, Inc.'s ("AEI") and the Pools™ pre-receivership
2 counsel. The Bank Defendants assert that Foraker has critical information regarding this case,
3 notwithstanding that the pre-receivership representation was narrowly limited to (a) advising
4 them as to their strategic alternatives for adjusting their respective debtor-creditor relationships
5 or equity security holder relationships, or both, or for winding up their affairs, and (b) once AEI
6 determined to put the Pools into receivership, assisting in the preparation of the paperwork
7 necessary to commence the receivership proceeding. Foraker Decl. Ex. A at Declaration of
8  JohnR. Knapp paragraphs 3-4. The information he learned during that brief and limited
9 representation is irrelevant to the claims against the Bank Defendants. Miller Nash's
10 representation did not include advising on or investigating any mismanagement or misconduct by
11 AEI or AEMM regarding the Pools. Second, regardless of whether this Court employs the
12 Shelton test, Mr. Foraker received information from AEI and the Pools as part of his role as
13 counsel, and that information is accordingly privileged. The Bank Defendants' claim that AEI
14 has waived the privilege through sending a letter to Mr. Foraker is legally unsupported, and even
15 if it were, the Pools retain independent privileges that AEI cannot waive. Last, Shelton is
16 applicable and the Bank Defendants cannot meet the relevant three-part test because the
17" information sought is irrelevant, privileged, and available from other sources. Therefore, three
18 separate and sufficient bases provide good cause for this Court to enter a protective order
19 precluding a deposition of Mr. Foraker.
20 II. ARGUMENT
21 Regardless of whether this Court applies the Shelfon test, which it should, the
22 Bank Defendants are unable to show why (1) the deposition of Mr. Foraker would lead to
23 discovery of relevant evidence, and (2) why the information sought from Mr. Foraker is not

24 privileged. See CR 26(b)(1) (discovery limited to relevant non-privileged information); CR 26(c)
25

26 2 This reply brief uses the same definitions as the Receiver's Motion for Protective Order as filed on November 4,
2022.
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1 (court has authority to issue protective order to save party from undue expense). Either of these
2 grounds is sufficient for a protective order to issue because a deposition that will not discover
3 relevant non-privileged information is an undue expense on the Receiver.
4 Additionally, Washington courts employ the Shelton test when a party seeks to
5 depose an opposing counsel. The Bank Defendants fail to show why Shelfon is not applicable
6 here, and the Bank Defendants cannot satisfy the Shelton elements. Accordingly, the Receiver
7 asks this Court to enter a protective order precluding the deposition of Mr. Foraker
8 A The Information Learned by Mr. Foraker Pre-Receivership is Irrelevant to This Suit.
9 Contrary to the Bank Defendants’ assertion, Mr. Foraker's role in representing
10 AEI, AEMM, and the Pools was narrowly limited to issues not central to this case. The Bank
11 Defendants argue that Mr. Foraker's testimony is crucial because he has knowledge of "his
12 discussions and meetings with Miles, Wile, and others at [AEI] during a time that [AEI] was
13 facing potential investor litigation and considering going into receivership." Opp. Brief at 8. The
14 Bank Defendants claim this information "relates directly to Miles's, Wile's, and [AEI's]
15 management of the Pools, their understanding and knowledge of their duties to the Pools, their
16 explanation and interpretation of why certain financial decisions or transactions were made, and
17 their interpretation of the relevant contracts with the Pools, among other things." Id. at 8-9.
18 But the scope of Miller Nash's pre-receivership engagement did not extend to any
19 such matters. The engagement was clear that Mr. Foraker would not be representing AEI or its
20 affiliates "in any legal or equitable proceeding that may be brought against” them. Banks Decl.
21 Ex.10at5. During that representation, Mr. Foraker did not investigate or gain confidential
22 information regarding the claims made in this action. Therefore, even if other issues were not
23 present, any deposition of Mr. Foraker would not lead to the discovery of relevant information

24 and good cause exists for a protective order.

25
26
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B. All Information Sought from Mr. Foraker is Privileged.

The Bank Defendants' argument relies upon the information they seek from
Mr. Foraker being non-privileged. Regardless of whether this Court accepts the Bank
Defendants' argument that Shelfon is inapplicable, the Bank Defendants may not invade AEI's,
AEMM's, or the Pools' attorney-client privilege. Any relevant information is privileged because
Mr. Foraker learned all information regarding AEI, AEMM, or the Pools through his
representation of those entities before the receivership or through his representation of the
Receiver. The Bank Defendants claim that this privilege was waived because AEI's counsel "has
asserted a potential conflict of interest against Foraker relating to [his] representation.” Opp.
Brief at 9. This argument fails for two reasons. First, AEI sending a letter about a potential
conflict of interest is insufficient to waive the privilege. Second, even if this Court should rule
that AEI waived its privilege, AEI's waiver would not affect the Pools' privilege, which has not

been waived by the Receiver.

1. The Bank Defendant's Argument that AEI has Waived Its Privileges Contravenes
Washington Law.

The Bank Defendants argue that "[b]ecause [AEI] has asserted a potential conflict
of interest against Foraker relating to that representation, they have waived any privilege that
may apply to those communications.” Opp. Brief. at 9. The Bank Defendants citation to Pappas
v. Holloway, 114 Wn.2d 198, 204 (1990), and Steel v. Philadephia Indem. Ins. Co.,

195 Wn. App. 811, 836-37 (2016), do not support their position. Both Pappas and Steel concern
cases where an essential element of an underlying claim brought by the privilege holder
necessarily required consideration of privileged material. Pappas concerns a legal malpractice
claim brought by a client against their former counsel. 114 Wn.2d at 204 (noting that when an
attorney is defending against claims concerning their legal services from their former client,
including legal malpractice, attorney-client privilege is waived). Steel involved a claim that a

client waived protection of their communications with settlement counsel by claiming that a
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prior settlement was unreasonable. 195 Wn. App. at 837. Notably, the Steel court held that
claiming a settlement was reasonable or unreasonable was insufficiently central to the issues to
be an affirmative waiver of the attorney-client privilege, and any action by AEI is less central
than Steel. Id.

Per Steel, the Bank Defendants "bear a significant burden" to show that waiver
occurred. 195 Wn. App. at 825. Courts are "cognizant of limiting application” of the implied
waiver test and apply it only where it would be manifestly unfair to preserve the privilege. Id.. at
832. And a party arguing for implied waiver outside of legal malpractice "must offer a fact-
specific explanation for each element of the test to demonstrate why it should be applied, and
courts must carefully apply the test to see if waiver has occurred in order to preserve the sanctity
of attorney-client privilege." Id. at 825. Thus, the Bank Defendants must show that AEI has
taken affirmative action regarding the privileged material which puts the protected information at
issue and made it relevant to the case, and that maintaining the privilege would deny the Bank
Defendants information vital to their defense of that case. Id. at 832-33. When considering

nn

whether the protected information is "relevant to the case" "courts actually consider whether the
claim or defense asserted depends or relies on the information or whether the information is
integral to the claim or defense before finding waiver." Id. (noting "relevance is not the test for
waiver of attorney-client privilege").

Unlike Papas, and like Steel, AEI has not made any claim that depends on the
privileged communications at issue. AEI has not brought a claim relating to the competence of
Mr. Foraker's representation nor has it brought any claim making the facts of his representation
integral to a claim or defense in this action. The sole basis presented in Premier Pacific's
argument is a letter, not a motion filed with this court nor a claim in this action, wherein AEI's

counsel argues that Miller Nash's representation is inappropriate due to its alleged possession of

confidential information.® That letter in no way made any claims, made any aspect of Mr.

3 Miller Nash strongly disagrees with the assertions in the letter and has responded accordingly to AEI's counsel.
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1 Foraker's representation an essential element of this suit, or explicitly waived any aspect of AEI's
2 privilege. Accordingly, the letter is insufficient to satisfy any affirmative waiver of AEI's
3 attorney-client privilege regarding Mr. Foraker.

2. The Bank Defendants argument fails to account for the Pools' own privileges.

4
5 The Bank Defendants' argument that the Pools have waived their privileges is
6 unsupported. The Bank Defendants' claim that the Pools have waived their privileges because the
7 Pools have asserted claims against AEL Opp. Brief. at 10. But the sole case cited by the Bank
8 Defendants, Nat'l Union Fire Ins. Co. v. Greenwish Ins. Co., 2008 WL11343685 (W.D. Wash.
9 Nov. 25, 2008), does not support their argument. The Nat'l Union court considered a dispute
10 petween two insurers that previously jointly defended an insured in an underlying action. /d. at
11 1.2 The co-insurers then subsequently sued one another to determine their particular
12 obligations to pay for defense and settlement fees. Id. One insurer sought communications
13 between the insured and the opposing insurer. /d. The insured and the opposing insurer argued
14 that the attorney-client privilege protected their communications from disclosure in that action.
15 1d. The court reasoned that a joint defense agreement between the two insurers and the insured
16 protected the privileged communications from disclosure to third parties (those not within the
17 joint defense agreement) but not between those parties within the joint defense agreement who
18 engaged in later litigation regarding the joint defense. Id. at *3.
19 This situation is completely distinct from Nat'l Union. Firstly, this is not litigation
20 petween an insurer and insured as was the case in Nat'l Union, and the Nat'l Union court
21 specifically noted that the legal principles involved "derive[d] from the tripartite nature of the
22 relationship between the insurer, the insured, and defense counsel.” At *3. Those considerations

23 are not at play here. Second, Nat'l Union does not support any waiver of the Pools' privilege to

24

25

This Court has already expressly found that Miller Nash "do not hold or represent an adverse interest, have
adequately disclosed its relationship with creditors and other parties in interest, and have no actual conflict of
interest or inappropriate appearance of a conflict.” See Order Appointing General Receiver entered May 10, 2019.

26
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protect against disclosure to the Bank Defendants. The reasoning of the Nat'l Union court
applied to those within the bounds of a prior joint defense agreement and did not hold that
waiver applied to third parties. Id. at *3 (noting that communications "are privileged as against
third persons, but not as between the co-clients in a subsequent adverse proceeding."). The Bank
Defendants are third parties to Mr. Foraker's joint representation of the Pools and AEI; therefore,
the Nat'l Union reasoning is inapplicable and no waiver has occurred. Id. at *3.

Because neither AEI nor the Pools have waived their privileges, the information
Mr. Foraker received through his representation maintains its privilege and is not subject to
discovery in this action.
C. Shelton is Applicable and the Bank Defendants Cannot Make the Necessary Showing.

The Bank Defendants argue that Shelton is inapplicable because they are "not
seek[ing] to depose Foraker in his capacity as opposing counsel for the Receiver." Opp. Brief. at
7. The Bank Defendants claim that Mr. Foraker is instead "a fact witness,"” and that they do "not
intend to depose Foraker about his representation of the Receiver." Id. The Bank Defendants'
argument misstates Mr. Foraker's role, as is made clear by the cases they cite. The Bank
Defendants cite to numerous cases where the attorney to be deposed was substantively involved
in the underlying facts at issue. Id. For example, the Bank Defendants cite Hedden v. City of
Seattle, 2006 WL 8454826 (W.D. Wash. May 3, 2006), where counsel was present as an
observer at a protest that later became the subject of use of force litigation. At **1-2. Parker
Hannafin Corp. v. Standard Motor Products Inc., 2021 WL 3540014 (W.D. Wash. July 29,
2021) where counsel represented both the plaintiff and defendant in a suit and was called to
testify in a subsequent suit regarding their respective liabilities. At *1. And Johnston
Development Group, Inc. v. Carpenters Local Union No. 1578, 130 F.R.D. 348 (D. N.J. 1990),
where counsel at issue both spoke with the defendants and observed their picketing activities first
hand. Id. at 351-52 (noting that deposition is appropriate if attorney is fact witness to the

underlying transactions). In all these cases the courts considered that the counsel sought to be
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1 questioned was substantively involved in facts underlying the claims at issue. But Mr. Foraker
2 was not substantively involved in the facts underpinning this case. As is noted above,
3 Mr. Foraker's involvement with the entities was extremely narrow and far past the operative acts
4 that led to this dispute. He was not representing the Pools or AEI when they sought credit from
5 the Bank Defendants, nor when the Bank Defendants wrongfully accepted collateral in Pool
6 assets, nor when the Bank Defendants aided and abetted AEI in improper transactions.
7 Mr. Foraker was only involved in guiding the companies to receivership, and he is currently
8 representing the Receiver.
9 Under Shelton, the Bank Defendants must show that (1) no other means exist to
10 obtain the information; (2) the information sought is relevant and nonprivileged; and (3) the
11 information is crucial to the preparation of the case. Shelton v. American Mortgage Corp.,
12 805 F.2d 1323, 1327 (8th Cir. 1986); Miller v. Kenny, 180 Wn. App. 772, 804 (2004). The Bank
13 Defendants argue that Mr. Foraker is the sole source of information on what Miles or AEI told
14 Foraker about the underlying facts. Opp. Brief. at 11. However, what Miles or AEI might or
15 might not have told Foraker as part of his limited representation is not relevant to this case. The
16 underlying facts are relevant, and numerous individuals and, more importantly, documents are
17 available and a better source of that relevant information than Mr. Foraker. As the Receiver notes
18 in its motion, the Bank Defendants have indicated that they intend to depose AEI employees and
19 they have access to the same documentary records as the Receiver. Therefore, the Bank
20 Defendants have other means to access the information they seek and cannot satisfy the first
21 Shelton prong.
22 Nor, as explained above, can the Bank Defendants show that the information
23 sought is non-privileged, so they cannot meet the second Shelton prong.
24 Lastly, the Bank Defendants claim that information known by Foraker is critical
25 1o preparation of their case. But, as noted above, Mr. Foraker's representation was extremely

26 limited and outside the scope of the issues in this action. He does not possess information crucial
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to any party's preparation of this case. Thus, the Bank Defendants cannot satisfy the third Shelton
prong.
Accordingly, Shelton is applicable, the Bank Defendants cannot meet the

mandatory showing, and there is good cause for a protective order to issue.

III. CONCLUSION

The Receiver has shown good cause for a protective order precluding
Mr. Foraker's deposition. Nothing learned by Mr. Foraker prior to the commencement of this
receivership proceeding is relevant to the issues in this action. But even if he did learn of relevant
information during the course of the pre-receivership engagement, any such information is
privileged and those privileges have not been waived. Accordingly, the Bank Defendants cannot
make the necessary showing under Shelfon, and the Receiver asks this Court to prevent

Mr. Foraker's deposition.

DATED this 16" day of November, 2022.
MILLER NASH LLP

/s/ Joseph Vance, P.C.

Thomas C. Sand, WSB No. 44329
tom.sand @millernash.com

Joseph Vance, P.C., WSB No. 25531
joseph.vance @millernash.com
Edward T. Decker, WSB No. 57841
edward.decker @millernash.com
360.699.4771
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