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Hon. David E. Gregerson (Dept. 2) 
 
 
 

 
 
 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR CLARK COUNTY 

 
CLYDE A. HAMSTREET & ASSOCIATES, 
LLC, an Oregon limited liability company, in 
its capacity as General Receiver for 
AMERICAN EAGLE MORTGAGE 100, 
LLC; AMERICAN EAGLE MORTGAGE 
200, LLC; AMERICAN EAGLE 
MORTGAGE 300, LLC; AMERICAN 
EAGLE MORTGAGE 400, LLC; 
AMERICAN EAGLE MORTGAGE 500, 
LLC; AMERICAN EAGLE MORTGAGE 
600, LLC; AMERICAN EAGLE 
MORTGAGE MEXICO 100, LLC; 
AMERICAN EAGLE MORTGAGE 
MEXICO 200, LLC; AMERICAN EAGLE 
MORTGAGE MEXICO 300, LLC; 
AMERICAN EAGLE MORTGAGE 
MEXICO 400, LLC; AMERICAN EAGLE 
MORTGAGE MEXICO 500, LLC; 
AMERICAN EAGLE MORTGAGE 
MEXICO 600, LLC; AMERICAN EAGLE 
MORTGAGE I, LLC; AMERICAN EAGLE 
MORTGAGE II, LLC; and AMERICAN 
EAGLE MORTGAGE SHORT TERM, LLC, 
  
 Plaintiff, 
 
v. 
 
AMERICAN EQUITIES, INC., a Washington 
corporation; AMERICAN EAGLE 
MORTGAGE MANAGEMENT, LLC, a 
Washington limited liability company; ROSS 
MILES and BEVERLY MILES, individually 
and in the marital community property 
comprised thereof; and MAUREEN WILE 
and ROBERT WILE, individually and in the 
marital community property comprised 
thereof; RIVERVIEW COMMUNITY 
BANK, a Washington bank corporation; and 
PACIFIC PREMIER BANK, a California 
chartered bank;  
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 Defendants. 

 
ADJUNCT TO: 
 
In re:  
 
AMERICAN EAGLE MORTGAGE 100, 
LLC; AMERICAN EAGLE MORTGAGE 
200, LLC; AMERICAN EAGLE 
MORTGAGE 300, LLC; AMERICAN 
EAGLE MORTGAGE 400, LLC; 
AMERICAN EAGLE MORTGAGE 500, 
LLC; AMERICAN EAGLE MORTGAGE 
600, LLC; AMERICAN EAGLE 
MORTGAGE MEXICO 100, LLC; 
AMERICAN EAGLE MORTGAGE 
MEXICO 200, LLC; AMERICAN EAGLE 
MORTGAGE MEXICO 300, LLC; 
AMERICAN EAGLE MORTGAGE 
MEXICO 400, LLC; AMERICAN EAGLE 
MORTGAGE MEXICO 500, LLC; 
AMERICAN EAGLE MORTGAGE 
MEXICO 600, LLC; AMERICAN EAGLE 
MORTGAGE I, LLC; AMERICAN EAGLE 
MORTGAGE II, LLC; and AMERICAN 
EAGLE MORTGAGE SHORT TERM, LLC. 

  
Case No. 19-2-01458-06 

I.  INTRODUCTION AND RELIEF REQUESTED 

Defendant Pacific Premier Bank (“Pacific Premier”) respectfully moves this Court to 

enter an order to compel relating to the CR 30(b)(6) deposition of plaintiff Clyde A. 

Hamstreet & Associates, LLC (“Receiver”).  Specifically, Pacific Premier asks this Court to 

order the Receiver to: (1) appear for additional deposition testimony; (2) provide substantive 

answers to factual questions about the Receiver’s investigation that the Receiver’s counsel 

instructed the Receiver to not answer based on privilege; and (3) produce documents the 

Receiver testified that it reviewed to prepare for its CR 30(b)(6) testimony that the Receiver 

is withholding based on the attorney work-product doctrine.   

The Receiver, in its capacity as the general receiver of fifteen investment funds 

(collectively, the “Pools”), is seeking to recover over $51 million in purported damages to the 

Pools from Pacific Premier and Riverview Community Bank (“Riverview”) arising from the 
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operation of an alleged Ponzi scheme by defendants Ross Miles, Maureen Wile, American 

Equities, Inc. (“AEI”), and American Eagle Mortgage Management, LLC (“AEMM”) 

(collectively “AEI Defendants”).  The Receiver alleges that Pacific Premier breached 

unknown fiduciary duties to the Pools, aided in the AEI Defendants’ unspecified breaches of 

fiduciary duty to the Pools, and somehow acted negligently with respect to its deposit 

relationship with three of the Pools.1  For over two years, Pacific Premier served targeted 

discovery requests on the Receiver to understand the scope of those claims, but often 

received deficient or evasive responses.  Instead, the Receiver told Pacific Premier that it 

would receive a fulsome explanation of the scope of the Receiver’s claims, including about 

the specific breaches, causation, and damages, at the CR 30(b)(6) deposition of the Receiver 

based on the topics approved by this Court.  Pacific Premier, however, did not have the 

opportunity to obtain complete testimony from the Receiver due to multiple unnecessary and 

extended breaks, counsel’s improper instructions not to answer questions about the 

Receiver’s investigation based on privilege, and materially less than seven hours on the 

record each day.  The Receiver’s deposition conduct prevented Pacific Premier from 

obtaining testimony on all of its topics.  Pacific Premier therefore seeks to compel the 

Receiver to appear for additional deposition time to obtain complete testimony on Pacific 

Premier’s remaining CR 30(b)(6) topics. 

In addition, the Receiver’s designee testified that she reviewed two unproduced 

documents to prepare to give testimony on the noticed topics: (1) notes she made on the 

Receiver’s interrogatory responses; and (2) a “summary of all of the [Pacific Premier] loans 

and which AEM contract was collateral, the date the loan was made, various pieces of 

information, [and with] Bates number references of the documents that I reviewed to put the 

chart together.”  (Decl. of Kristin Asai in Supp. of Mot. to Compel (“Asai Decl.”), Ex. 1 at 

                                                 
1 The Receiver asserts similar claims against Riverview. 
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11:1-9, 12:25-13:13.)  Pacific Premier seeks an order compelling the Receiver to produce 

those documents in advance of its next deposition.  Pacific Premier certifies that it conferred 

with the Receiver pursuant to CR 26(i) on the issues presented in this motion but was unable 

to resolve the dispute.  (Asai Decl. ¶ 6.) 

II.  STATEMENT OF FACTS 
 
A. The Receiver asserts broad tort claims against Pacific Premier relating to the 

alleged Ponzi scheme by AEI Defendants. 

The Receiver filed this lawsuit to recover damages to the Pools arising from the 

operation of an alleged Ponzi scheme by AEI Defendants.  (See generally 1/12/2022 Second 

Am. Compl.)  The Receiver asserts three claims against Pacific Premier: (1) breach of 

fiduciary duty; (2) aiding and abetting fiduciary duty; and (3) negligence.  (Id. ¶¶ 87–90, 93–

94.)  The Receiver asserts that Pacific Premier “provided credit to AEI Defendants that 

allowed [them] to operate and conceal a Ponzi scheme,” knew of “AEI’s precarious financial 

position,” knew that AEI “borrow[ed]” money from the Funds in violation of the offering 

materials, understood its loans would be repaid by AEI’s sale of real estate contracts to 

individual investors or the Funds, and approved loans without requiring “industry standard 

appraisals,” among other things.  (Id. ¶¶ 7, 59–81.) 
 
B. Pacific Premier served targeted discovery to ascertain the scope of the 

Receiver’s claims and was told the Receiver’s CR 30(b)(6) witness would provide 
that information. 

 
Since April 2021, Pacific Premier has served three sets of interrogatories on the 

Receiver seeking, among other things, the factual basis for the Receiver’s specific allegations 

against the bank, including specific interrogatories directed at causation and damages for 

each of the Receiver’s claims.  (Asai Decl. ¶ 2; see id., Ex. 4.)  The Receiver, however, 

largely relied upon its expert report to quantify damages—which did not specify damages by 

claim, defendant, or any specific conduct—and vaguely asserted for all claims that Pacific 

Premier “allowed [AEI Defendants’] misconduct to continue for years after Pacific Premier 
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should have halted this misconduct by refusing to abet further breaches and/or alerting the 

Pool beneficiaries.”  (See id., Ex. 4 at 2–8.)  After Pacific Premier raised concerns about the 

vagueness of the Receiver’s responses, the Receiver represented that its CR 30(b)(6) witness 

would be able to provide a full explanation at her deposition.  (Asai Decl. ¶ 2.)       

C. This Court ordered the Receiver to provide CR 30(b)(6) testimony on Pacific 
Premier’s topics, including damages and causation. 

To facilitate conferral on the scope of corporate testimony, Pacific Premier served 

draft CR 30(b)(6) notices on the Receiver in September 2022.  (Asai Decl. ¶ 3.)  Specifically, 

Pacific Premier served a draft notice on the Receiver with 39 topics and draft notices to each 

of the fifteen Pools with approximately 30 topics to ensure that it received Pool-specific 

testimony on the Receiver’s claims, e.g., which Pools were asserting each claim, the specific 

breaches as to each Pool, and the damages to each Pool.  (Id.)   

After conferral failed, the Receiver filed a motion for protective order seeking to 

prohibit it from providing testimony on behalf of any of the Pools and to limit its testimony 

only to information known to the Receiver, not information reasonably available to the 

Receiver.  (See generally 11/4/2022 Pl.’s Mot. for Protective Order.)  The Court rejected the 

Receiver’s arguments in part, and ordered, among other things, that: 

(1) “The Receiver agrees to provide testimony during its CR 30(b)(6) deposition 

as to information known and reasonably available to the Receiver, including 

information known and reasonably available about the Pools and Pool-specific 

information in response to the topics. Pacific Premier Bank agrees to revise its 

deposition notice to the Receiver to incorporate the topics from the Pool 

notices that were not already in the Receiver’s notice.”; 

(2)   “Pacific Premier will be entitled to depose the Receiver twice, with the second 

deposition covering this deferred testimony [relating to damages] after the 

Receiver’s expert report on damages is disclosed”; and 
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(3)  “[T]he Receiver may defer testimony relating to [insolvency] insofar as it 

implicates information that is not known or reasonably available to the 

Receiver because it will be the subject of later expert testimony (e.g., a 

forensic accountant).  Pacific Premier can seek relief from the court to depose 

the Receiver again after such expert reports are disclosed if it seeks to obtain 

further testimony from Receiver on this topic.”  

(12/15/2022 Order at 2-3.) 
 
D. The Receiver agreed to make its CR 30(b)(6) witness available for deposition for 

three days. 

After the Court’s ruling, Pacific Premier served an individual deposition notice on 

Hannah Schmidt and a revised CR 30(b)(6) deposition notice on the Receiver consistent with 

the Court’s ruling that combined the Pool topics into a single notice containing 43 topics.  

(Asai Decl., Exs. 5–6.)  Riverview served a similar deposition notice with 25 topics.  (Id., Ex. 

7.)  The Receiver did not object to the revised notice or seek a protective order limiting the 

scope of its testimony.   

The Receiver designated one witness, Hannah Schmidt, as the CR 30(b)(6) witness on 

all 65 topics.  (Asai Decl. ¶ 4.)  Based on the breadth of the topics, the Court’s rulings (which 

allowed Pacific Premier to have at least one deposition day devoted to damages topics), the 

Receiver’s decision to only designate one witness, and Pacific Premier’s notice of Schmidt’s 

deposition in her individual capacity as well, the Receiver agreed that Schmidt would sit for 

three full days of deposition—February 3, 6, and 7, 2023—during which the parties could 

depose her on all 65 topics and obtain testimony in her individual capacity.  (Id.)   
 
E. Clyde Hamstreet, the manager of the Receiver, refused to provide any testimony 

on the Receiver’s claims. 

In the meantime, prior to the Receiver’s deposition, Pacific Premier deposed Clyde 

Hamstreet in his individual capacity.  (See Asai Decl., Ex. 8.)  Hamstreet is the manager of 
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the Receiver who represented to this Court that he has the relevant experience (both as a 

receiver and bankruptcy trustee) to qualify his firm to serve as the Receiver for the Pools.  

(See Asai Decl., Ex. 9.)  At his deposition, however, Hamstreet could not identify which 

specific Pools asserted a breach of fiduciary duty claim against Pacific Premier.  (Asai Decl., 

Ex. 8 at 154:6-156:3.)  He also could not identify which Pools had a deposit relationship with 

Pacific Premier as alleged in the Receiver’s negligence claim.  (Id. at 157:2-6.)   

Hamstreet also refused to provide factual information about the Receiver’s claims 

against Pacific Premier, including its allegations in the Receiver’s interrogatory responses.  

For example, Hamstreet testified: 
 
Q.  Do you have any evidence that Pacific Premier Bank knew of 

breaches of fiduciary duty to the pools? 
 
A.  I can’t answer that. 
 
Q.  Do you have any evidence that Pacific Premier Bank aided and 

abetted breaches of fiduciary duty to the pools? 
 
A.  I can’t answer that. 
 
Q.  Do you have any evidence that Pacific Premier Bank acted 

negligently with respect to any of the pools? 
 
A.  I can’t answer that. 
 
* * * 
 
Q.  Okay. So my question is, as the receiver, are you aware of anything 

that’s problematic with respect to financial statements that show 
loans from the pools to AEI as a manager? 

 
A.  I’m not going to answer that. 
 
Q.  You’re not going to answer that? 
 
A.  No. 
 
* * * 
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Q. But are you able to tell me what your belief is that Pacific Premier 
Bank should have done with respect to receiving a financial 
statement showing a loan from a pool to its manager, AEI? 

 
A.  I’m not going to answer that question. 
 
* * * 
 
Q.  As a receiver, have you made a determination that AEI, the 

management company, was insolvent? 
 
A.  I’m not going to answer that question either. 

(Id. at 159:4-15, 162:13-19, 165:10-14, 165:22-166:1.) 
 
F. The Receiver prevented Pacific Premier from obtaining complete testimony 

from Schmidt as the CR 30(b)(6) witness for the Receiver. 

Pacific Premier took Schmidt’s deposition—in her individual and CR 30(b)(6) 

capacity—as scheduled on February 3, 6, and 7, 2023.  (Asai Decl., Exs. 1–3.)  During that 

time, the Receiver’s counsel demanded numerous breaks totaling over two hours and 48 

minutes over the three days, not including lunch breaks.  (Asai Decl. ¶ 5; see also id., Ex. 1 at 

14:5-14, 52:2-7, 77:19-78:10, 117:1-6, 161:25-162:19, 208:22, 223:6-18; id., Ex. 2 at 33:8-

14, 66:14-25, 122:14-18, 144:20-145:1, 177:23-178:5; id., Ex. 3 at 33:8-13, 65:22-66:3, 

115:15-22, 137:7-11, 143:18-24.)  The Receiver’s counsel also instructed Schmidt to not 

answer questions about her investigation.  (Id., Ex. 3 at 74:18-75:12, 76:21-77:7.)  The 

Receiver’s counsel also ended the deposition early each day, resulting in materially less than 

seven hours on the record each day.  (Id., Ex. 1 at 223:6-18; id., Ex. 2 at 177:23-178:5; id., 

Ex. 3 at 145:8-11.)   

On the third day, Schmidt was unable to complete the deposition, so the parties 

agreed to terminate the deposition and to reconvene on a fourth day where Pacific Premier 

could depose her for an additional 1.5 hours due to the early termination.  (Id., Ex. 3 at 

143:25-145:3.)  Pacific Premier, however, expressly reserved its right to seek additional 
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deposition time due to the numerous breaks and shortened testimony on the previous two 

days.  (Id.) 
 

MR. DONOHUE: For the record, I’ve conferred with Mr. Vance, Ms. 
Schmidt is unable to continue the deposition for the remainder of the 
afternoon. We have agreement that we’ll reconvene at a time mutually 
agreeable to Ms. Schmidt and the attorneys and specifically the attorney for 
Riverview who still has some questioning related to his 30(B)(6) topics, and 
so that’s my understanding of what’s happening. Mr. Vance, if you want to 
confirm that or add to it. 
 
MR. VANCE: Yes. Again, I guess I would just add we had agreed to three 
days of depositions, we’re about an hour and a half short of the three days 
and the witness just isn’t able to continue at this time. We’re agreeing that 
Riverview would have a half day at a future date and we’ve agreed at that 
same time to have another hour and a half for Pacific Premier to finish what 
would have been the three days. 
 
MR. DONOHUE: Right. And then the only thing I’ll add is that we are, 
Pacific Premier Bank is reserving the right to ask for more time for the court 
because we felt like we haven’t gotten a full three days, but that is not 
intended to destroy the agreement that we’re making right here on the 
record. 
 
MR. VANCE: Right. The agreement is what the agreement is. People can 
argue. We’re not, obviously the Receiver’s not waiving or any of its rights 
to argue with regards to that, people can argue what they want to argue. 

 
G. The Receiver refuses to produce documents its witness used to prepare for her 

CR 30(b)(6) testimony. 

During her deposition, Schmidt testified that she reviewed unproduced notes and a 

summary chart to prepare for her CR 30(b)(6) testimony: 
 
Q.  Do you have any notes that you brought to assist you in your 

testimony today? 
 
A.  Not in this room. I have some notes that I’ve made that I did not 

bring with me to this room. 
 
Q.  Okay. Can you tell me about the notes that you made to assist you 

in your testimony? 
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A.  I have a copy where I’ve underlined and highlighted a couple things 
in the interrogatories. 

 
* * * 
 
Q.  Are there other documents that you reviewed but you - for your 

deposition testimony today - but have not been produced? 
 
A.  I have reviewed charts that I made that are work product that have 

not been produced. 
 
Q.  So what charts have you reviewed in preparation for your deposition 

testimony today that haven't been produced can you describe those? 
 
A.  I have made a summary of all of the PPB loans and which AEM 

contract was collateral, the date the loan was made, various pieces 
of information, Bates number references of the documents that I 
reviewed to put the chart together. 

 

(Id. at 11:1-9, 12:25-13:13.)  Both of those documents are responsive to Pacific Premier’s 

document requests, including Nos. 77-83 and 88-91 seeking all documents relating to the 

loans made by Pacific Premier, as well as No. 109, which seeks all documents the Receiver 

will rely upon at trial.  (Id., Ex. 10 at 11–14, 26.)  Pacific Premier conferred with the 

Receiver about producing those two additional documents, but the Receiver refuses to 

produce them.  (Id., Exs. 11–12.)   

III. STATEMENT OF ISSUE 

 Whether the Court should enter an order compelling the Receiver to: (1) make its CR 

30(b)(6) witness available for additional testimony; (2) answer questions about its 

investigation that the Receiver’s counsel instructed her to not answer; and (3) produce the 

notes and summary chart she used to prepare for her CR 30(b)(6) testimony. 

IV. EVIDENCE RELIED UPON 

 Pacific Premier relies upon the legal authorities in this motion, the declaration of 

Kristin Asai filed in support of this motion and the exhibits attached thereto, the records and 

files in this matter, and any additional evidence the Court accepts at the hearing. 
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V. LEGAL STANDARDS 

 Washington courts recognize a “broad right of discovery which is subject to the 

relatively narrow restrictions of CR 26(c).”  Flower v. T.R.A. Indus., Inc., 127 Wn. App. 13, 

38, 111 P.3d 1192, 1204 (2005).  This rule “is to be liberally construed to eliminate the hide 

and seek trial practices encouraged by earlier procedures.”  Cook v. King Cnty., 9 Wn. App. 

50, 51, 510 P.2d 659, 661 (1973) (quotation marks omitted). 

Under CR 30(b)(6), a party may take the deposition of a corporate entity, such as the 

Receiver here, by serving a notice that identifies “with reasonable particularity the matters on 

which examination is requested.”  The person designated to testify under CR 30(b)(6) “shall 

testify as to the matters known or reasonably available to the organization” as to each of the 

topics set forth in the notice.  CR 30(b)(6). 

 Under CR 37(a)(2), a party may seek an order to compel if “a deponent fails to 

answer a question propounded or submitted under rules 30 or 31,” a corporate entity “fails to 

make a designation under rule 30(b)(6),” or a party fails to produce a document requested 

under CR 34.  Evasive or incomplete answers to deposition questions are “treated as a failure 

to answer.”  CR 37(a)(3).   

VI.  ARGUMENT 

A. The Receiver should be compelled to make its witness available for additional 
testimony so Pacific Premier can complete its CR 30(b)(6) deposition. 

 
The Court should compel the Receiver to provide additional CR 30(b)(6) testimony to 

enable Pacific Premier to adequately defend itself against the Receiver’s claims.  Due to 

numerous lengthy breaks, the complexity of the Receiver’s allegations, and the Receiver’s 

counsel’s instructions not to answer, Pacific Premier was prevented from obtaining testimony 

on each of its 43 topics.  Pacific Premier should be given an opportunity to complete its CR 

30(b)(6) deposition of the Receiver to avoid prejudice to the bank, and that necessitates 

additional deposition time.  

/// 
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 CR 30 and this Court’s local rules do not include any time limitations for the length 

of a deposition.  Under the federal rule, however, each deposition is limited to seven hours.  

Fed. R. Civ. P. 30(d); see Flower, 127 Wn. App. at 39 (noting that CR 30(b)(6) is nearly 

identical to the federal rule governing corporate depositions and therefore “federal cases 

interpreting the federal rule are highly persuasive” in evaluating the requirements under CR 

30(b)(6)).  Indeed, for purposes of a 30(b)(6) deposition, the federal rule allows the noticing 

party to take the deposition of each person as an individual for seven hours and each person 

designated to testify on behalf of the corporate entity for seven hours.  See Fed. R. Civ. P. 

30(d)(1), 2000 Advisory Committee Notes (“This limitation contemplates that there will be 

reasonable breaks during the day for lunch and other reasons, and that the only time to be 

counted is the time occupied by the actual deposition. For purposes of [the seven-hour] 

durational limit, the deposition of each person designated under Rule 30(b)(6) should be 

considered a separate deposition.”). 

Here, even assuming the seven hour limitation applies under CR 30, the Receiver 

prevented Pacific Premier from obtaining testimony from Schmidt (as an individual and CR 

30(b)(6) witness for the Receiver) for materially less than seven hours each day.  For 

example, the Receiver demanded unnecessary breaks which totaled two hours and 48 

minutes over the three days.  (Asai Decl. ¶ 5.)  In addition, due to the number of Pools 

(fifteen) and the complexity of each Pool’s claims, Pacific Premier was unable to cover 20 of 

the 43 topics for which the Receiver agreed to provide testimony.  (Id.)   

Pacific Premier requires additional time to complete its CR 30(b)(6) deposition of the 

Receiver because, among other things, it has not had a chance to fully depose the Receiver on 

its claims.  Pacific Premier tried to obtain testimony about the Receiver’s claims and theories 

from Clyde Hamstreet—the Receiver’s manager—but he refused to provide that testimony.  

(See, e.g., Asai Decl., Ex. 8 at 159:4-15, 162:13-19, 165:10-14, 165:22-166:1.)  Pacific 

Premier also tried to obtain testimony about the underlying facts from Ross Miles and 

Maureen Wile—the managers of AEI and AEMM that operated the Pools—but those 
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witnesses also refused to provide testimony.  (See, e.g., Asai Decl., Ex. 14 at 26:10-32:8; id., 

Ex. 15 at 15:23-19:12.)  As a result, the Receiver’s CR 30(b)(6) witness is the only person 

who can explain the factual basis for the Receiver’s claims.  Because the Receiver seeks over 

$51 million in damages from Pacific Premier, the Court should grant this request for 

additional time so the bank can adequately defend itself against these significant damages.  

B. The Receiver should be compelled to respond to factual questions about its 
investigation that its counsel improperly instructed its witness not to answer. 

 
The Court should compel the Receiver’s CR 30(b)(6) witness to provide testimony 

about its investigation that the Receiver improperly instructed its witness to not answer.  

Under CR 30(h)(3), counsel for the deponent may not instruct its witness to not answer 

questions unless based on privilege, and even when privilege is claimed, “the deponent shall 

nevertheless answer questions related to the existence, extent, or waiver of the privilege, such 

as the date of communication, identity of the declarant, and in whose presence the statement 

was made.” 

Here, the Receiver refused to answer questions seeking non-privileged facts about its 

investigation, including whether it analyzed the extent to which third parties caused some of 

the Pools’ alleged $51 million in damages.   

 
Q.  Has the Receiver investigated any claims, potential claims, against 

any law firms that may have advised AEI, AEMM or the Pools? 
 

A.  Yes, the Receiver looked at the relationship with DWT. 
 

Q.  And what was the Receiver’s analysis of whether DWT was aware 
of any breaches of fiduciary duty by AEI Defendants? 

 
MR. VANCE: Object and instruct the witness not to answer, attorney/client 
privilege and work product. 

 
MR. DONOHUE: I’m not asking her for attorney/client privilege. I’m 
asking her what facts did the Receiver look at to determine whether or not 
Davis, Wright, Tremaine was aware of any breaches of fiduciary duty by 
the AEI Defendants? 
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MR. VANCE: I’m instructing the witness not to answer. It’s attorney/client 
privilege and work product. 

 
* * * 
 
Q.  And what was the Receiver’s investigation of Mr. Saathoff [the AEI 

Defendants’ accountant]? 
 

MR. VANCE: Objection. I’m going to instruct the witness not to answer 
based on work product and attorney/client privilege. 
 
Q.  What facts are the Receiver aware of that Mr. Saathoff knew about 

AEI or AEMM’s breach of fiduciary duty? 
 

MR. VANCE: Instructing the witness not to answer on the basis of work 
product and attorney/client privilege. 
 

(Asai Decl., Ex. 3 at 74:18-75:12, 76:21-77:7.) 

None of those instructions based on privilege are proper.  The attorney-client 

privilege only extends to a “communication made by the client to him or her, or his or her 

advice given thereon in the course of professional employment”; it does not protect facts.  

RCW 5.60.060(2)(a); see also Upjohn Co. v. United States, 449 U.S. 383, 395 (1981) (noting 

“privilege only protects disclosure of communications; it does not protect disclosure of the 

underlying facts by those who communicated with the attorney”).  Similarly, the work-

product doctrine only applies to “documents and tangible things” prepared in anticipation of 

litigation, not underlying facts.  See, e.g., CR 26(b)(4); Hoff v. Safeco Ins. Co. of Illinois, 10 

Wn. App. 2d 1, 13, 449 P.3d 667, 673 (2019) (“The attorney work product doctrine applies to 

documents and other things prepared in anticipation of litigation.”).  Accordingly, counsel 

may not instruct a corporate deponent to not answer questions seeking facts as opposed to 

privileged communications.  See, e.g., Shreves v. Frontier Rail Corp., No. 1:19-CV-03012-

SMJ, 2021 WL 6206635, at *4–5 (E.D. Wash. Mar. 23, 2021) (holding instructions to not 

answer questions seeking facts, even if provided by counsel, were improper); Great Am. Ins. 

Co. of New York v. Vegas Const. Co., 251 F.R.D. 534, 541 (D. Nev. 2008) (noting corporate 
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deponent “cannot refuse to disclose facts which their attorneys conveyed to them and which 

the attorneys obtained from independent sources”).  

Here, each of Pacific Premier’s questions sought facts—not the contents of privileged 

communications—pertaining to the Receiver’s investigation of third party accountants and 

law firms as a possible cause of the harm to the Pools.  The Receiver’s counsel’s instructions 

that the witness not provide factual information about its investigation are improper, and the 

Receiver should be compelled to provide responses at the continued deposition.   

C. The Receiver should be compelled to produce documents it reviewed to provide 
testimony under CR 30(b)(6). 

 
 The Receiver may not withhold documents based on the attorney work-product 

doctrine that its witness expressly used to prepare her to provide testimony under CR 

30(b)(6).  It is well-established that documents used “to refresh memory for the purpose of 

testifying” are discoverable.  ER 612; see also Simmons v. Safeway, Inc., No. 18-5522 RJB, 

2019 WL 2375418, at *4 (W.D. Wash. June 5, 2019) (granting motion to compel because 

document used for the purpose of testifying at deposition).   

In the context of a 30(b)(6) depositions, the opposing party has a “heightened need to 

discover” documents used to prepare witnesses designated under Rule 30(b)(6) because “the 

substance of their testimony may be based on sources beyond personal knowledge.”  Adidas 

Am., Inc. v. TRB Acquisitions LLC, 324 F.R.D. 389, 397 (D. Or. 2017) (citations omitted).  

As a result, “in the 30(b)(6) context, a corporation cannot shield itself from the duties 

required under the rules of discovery” by using allegedly privileged documents to obtain a 

basis of knowledge in preparation of the 30(b)(6) deposition and then claim that those 

documents are protected from disclosure under the work product doctrine.  Id. at 397–98.  In 

addition, a corporate witness need not testify that he or she “relied upon” the privileged 

documents to make them discoverable.  Id. at 400.  Instead, a rebuttable presumption exists 

that any documents “shown to a designated corporate representative to prepare that witness 

for a deposition under FRCP 30(b)(6)” were relied upon and should be produced.  Id. As 
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such, courts consistently require a corporate entity to produce documents used to prepare its 

witness for 30(b)(6) testimony.  See, e.g., Sherwood v. BNSF Ry. Co., No. 1:16-cv-00008-

EJL-REB, 2018 WL 2228889, at *2 (D. Idaho May 15, 2018) (granting request for witness to 

produce documents reviewed in preparation for the 30(b)(6) deposition, noting “[t]his is a 

reasonable and typical request in such circumstances, and the Court will grant it”); Coryn 

Grp. II, LLC v. O.C. Seacrets, Inc., 265 F.R.D. 235, 240-41 (D. Md. 2010) (rejecting 

argument that documents used to prepare 30(b)(6) witness were protected as work product, 

holding that “[t]he fact that a deponent may have reviewed fact compilations with his 

attorney, or that his attorney may have sensibly agreed or advised him to have his 

subordinates collect factual information on the topics for which he was designated, and 

particularly about which he lacked personal knowledge, does not make such simple fact 

compilations off limits work product”); Smith v. Zhuge, No. 13-2-02714-1 (Wash. Superior 

Ct. Jan. 29, 2014) (granting motion to compel production of documents reviewed by CR 

30(b)(6) designee to prepare for testimony).2 

Here, the Receiver’s witness testified that she reviewed her notes and the summary 

chart she created about specific Pacific Premier loan advances to prepare for and assist her in 

her CR 30(b)(6) testimony.  (Asai Decl., Ex. 1 at 11:1-9, 12:25-13:13.)  Those documents 

contain factual information directly tied to the CR 30(b)(6) topics and were not even 

prepared at the direction of counsel.  Thus, even if those documents met the requirements for 

attorney work-product (which they do not), that privilege does not apply to these documents 

because they were used for the purpose of providing testimony under CR 30(b)(6).  

Accordingly, because the Receiver used her notes and summary chart to prepare for her 

corporate testimony, Pacific Premier is entitled to review those documents and question the 

witness about them at her continued deposition.  

                                                 
2 Pacific Premier includes a copy of the order and motion to compel in Smith as Exhibit 13 to 
the declaration of Kristin Asai for the Court’s convenience. 
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CONCLUSION 

 Pacific Premier is entitled to complete its deposition of the Receiver, including 

without improper instructions not to answer and with the benefit of reviewing the documents 

the Receiver used to prepare for her corporate testimony.  Accordingly, the Court should 

grant this motion and enter an order compelling the Receiver to: (1) make its CR 30(b)(6) 

witness available for additional testimony; (2) answer questions about its investigation that 

the Receiver’s counsel instructed her to not answer; and (3) produce the notes and summary 

chart she used to prepare for her CR 30(b)(6) testimony. 

 Dated this 13th day of February, 2023 HOLLAND & KNIGHT LLP 

By:  Kristin Asai___________________ 
J. Matthew Donohue, WSBA #52455 
matt.donohue@hklaw.com 
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kristin.asai@hklaw.com 
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Portland, OR  97204 
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Fax:  503.241.8014 
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