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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF CLARK 

CLYDE A. HAMSTREET & ASSOCIATES, 
LLC, an Oregon limited liability company, in 
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           v. 
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I. INTRODUCTION 

Riverview Bank (“Riverview”) has moved for summary judgment on each of the 

four causes of action alleged by the Receiver in its Second Amended Complaint. In its 

response to Riverview’s motion, the Receiver concedes there is no basis for Plaintiffs’ 

Second Cause of Action for breach of fiduciary duty. As a result, summary judgment 

should be granted on that cause of action. At the same time, Riverview is also entitled to 

summary judgment on the Receiver’s remaining causes of action. Riverview is entitled to 

summary judgment on the Receiver’s aiding and abetting cause of action because the 

Receiver lacks evidence Riverview was aware of the AEI Defendants’ fiduciary duties and 

breach, and because Riverview did not substantially assist in any breach. The Pools’ 

negligence cause of action fails as Riverview has no duty in tort to any of the Receivership 

entities. Finally, Riverview is entitled to summary judgment on the Pools’ claim for 

fraudulent transfer because the claim is time-barred and there is no evidence the transfers 

were fraudulent. For these reasons, Riverview respectfully requests the Court grant its 

motion for summary judgment, dismissing the Second, Third, Fifth and Sixth Causes of 

Action against it.   

II. AUTHORITY AND ARGUMENT 

A. Riverview is entitled to Summary Judgment on the Receiver’s Second Cause of 
Action as the Receiver concedes it does not have evidence to substantiate the 
claim and will not pursue the fiduciary duty cause of action.  

In its Response to Riverview’s Motion for Summary Judgment, the Receiver 

concedes it lacks evidence to justify its claim for breach of fiduciary duty. Plaintiffs’ 

Response to Defendants Pacific Premier and Riverview Bank’s Motion for Summary 

Judgment (“Pl. Resp.”) at 41-42. “[T]he Receiver has not identified significant evidence 

that would support a special relationship between Bank Defendants and the depositor Pools 

that would create a quasi-fiduciary duty under Washington law. Accordingly, the Receiver 

does not intend to further pursue this claim …”  Id.   
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Given the Receiver’s concession in its response, Riverview is entitled to Summary 

Judgment on the Receiver’s Second Cause of Action for breach of fiduciary duty. 

B. Riverview is entitled to Summary Judgment on the Receiver’s Third Cause of 
Action because Riverview did not aid or abet in the breach of a fiduciary duty. 

The Receiver’s Third Cause of Action alleging aiding and abetting breaches of 

fiduciary duty by the AEI Defendants fails because the Pools cannot establish Riverview 

had actual knowledge of a duty or a violation of that duty by the AEI defendants, nor can 

the Pools show Riverview substantially assisted in the breach of a fiduciary duty. 

1. The Receiver’s Aiding and Abetting Claim fails because the Receiver 
cannot show Riverview had actual knowledge of the existence of a fiduciary 
relationship and actual knowledge the duty was being breached. 

On its claim for aiding and abetting a breach of a fiduciary duty under Washington 

law, the Receiver must show: (1) the existence of a violation by the primary wrongdoer; (2) 

actual knowledge of this violation by the aider and abettor; and (3) that the aider and abettor 

substantially assisted in the primary wrong. See Calvert v. Zions (In re Consol. Meridian 

Funds), 485 B.R. 604, 616 (Bankr. W.D. Wash. 2013); Norton v. U.S. Bank Nat’l Ass'n., 

197 Wn. App. 1074, at *4 (2017) (unpublished). Actual knowledge is required, the 

assistance provided must be substantial, and the liability is limited to losses that were 

proximately caused. Norton, 197 Wn. App. at 4; In re Consol. Meridian Funds, 485 B.R. at 

622.  Actual knowledge by the aiding and abetting party requires both that the aider and 

abettor knew of the existence of a fiduciary relationship and also that the duty was being 

breached. See Norton, 197 Wn. App. at 4; In re Consol. Meridian Funds, 485 B.R. at 622.  

Here, while the Receiver offers speculation in its response about what Riverview 

knew or should have known about the alleged fiduciary duties owed the Pools, this does not 

meet the standard required by Washington Courts, which have refused to find aiding and 

abetting liability, even where circumstances were deemed suspicious, in the absence of 

actual knowledge. See Norton, 197 Wn. App. 1074, 2017 WL 679991, at *5. 
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In Norton, the appellate court rejected the argument that a jury could infer a bank’s 

actual knowledge of a Ponzi scheme based on “indifference to the truth in the face of 

suspicious circumstances.” Norton, 197 Wn. App. at *4-5. In reviewing the evidence, the 

appellate court noted that the bank employees had accepted compensation from the 

customer running the Ponzi scheme in exchange for helping him recruit new investors, 

helped the customer open numerous accounts used for large international wire transfers, 

likely violated bank policies, and even deliberately lowered the risk score on the customer’s 

accounts so they would receive less scrutiny. Id. at *4. The bank employees, however, 

“professed ignorance of the Ponzi scheme.” Id. at *5. The court explained that the record 

evidence, while “suspicious,” was insufficient to establish actual knowledge or substantial 

assistance by the bank in the Ponzi scheme itself, and therefore the claim could not survive 

summary judgment. Id.; see also Camenisch v. Umpqua Bank, No. 20-cv-05905-RS, 2022 

WL 17740285, at *3 (N.D. Cal. Dec. 16, 2022) (noting that “the existence of ‘red flags’ that 

arguably should have put [the bank] on notice that something ‘fishy’ was taking place is 

insufficient to create a triable issue of fact.”) 

Here, like the situation in Norton, the conduct alleged by the Receiver does not 

amount to actual knowledge. See Pl. Resp. at 11:9-22; 31:5-15. Instead, the Receiver 

alleges Riverview “knew” of the fiduciary duties to the Pools because certain employees 

were allegedly aware of AEI’s business model and structure and that because LLCs were 

involved, Riverview either should have known the LLC managers had a fiduciary duty or 

should have discovered these facts via investigation in light of the bank’s AML (Anti-

Money Laundering) and KYC (Know Your Customer) policies. Id.   

But these allegations and this alleged evidence falls far short of actual knowledge 

and are also belied by the undisputed facts and testimony in the case. For example, no 

Riverview employee has testified that they knew of any fiduciary duties to the Pools. Nor 

can the Receiver point to evidence or documents showing Riverview knew fiduciary duties 
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were owed to the Pools. Even Michael Roberts, on whom the Receiver appears to rely in 

claiming that Riverview “knew” of the fiduciary duties to the Pools, specifically testified to 

the contrary, stating that he did not know or understand whether any fiduciary duties were 

owed to the Pools.  

Q:  Did you understand that a manager of investment pools had fiduciary 
obligations to the pool?  

 
A:  Now, Joe, do you understand that, so I had no knowledge of what the 

manager what his responsibilities would be because I wasn't involved in it at 
all. 

 
Deposition Excerpts of Michael Roberts at 21:24 – 22:9.  

While the Receiver offers general evidence Riverview was aware of the structure of 

AEI’s business operations in the form of the credit memoranda, and charges that therefore 

Riverview should have known of the duties to the Pools, this does not satisfy the threshold 

of actual knowledge that duties were owed to the Pools. The actual knowledge element of 

the aiding and abetting claim requires “actual knowledge of the principal wrong” that 

cannot be satisfied by constructive knowledge, negligence, a failure to investigate, or mere 

suspicions. El Camino Resources, Ltd. v. Huntington Nat’l Bank, 722 F. Supp. 2d 875, 905, 

912, 921-922 (W.D. Mich. 2010) (holding that “a concatenation of ‘red flags,’ suspicious 

circumstances, and other irregularities allegedly known by the Bank, combined with 

‘atypical banking practices’ committed by the Bank.)  

Similarly, the Receiver’s reliance on the claim that knowledge can be inferred or 

should have known based on Riverview’s KYC or AML policies is also insufficient. El 

Camino, 722 F. Supp. at 920 (including violation of the Bank’s anti-money laundering 

responsibilities and its own internal policies” is “legally insufficient” to establish actual 

knowledge); see also In re Consolid. Meridian Funds, 485 B.R. at 616-617 (“Actual 

knowledge necessarily requires a defendant to reach a conscious decision to participate in 

tortious activity for the purpose of assisting another in performing a wrongful act.”) 
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In addition, the evidence offered by the Receiver of Riverview’s knowledge of 

breaches of fiduciary duties by AEI Defendants is also insufficient. In its response to 

Riverview’s motion, the Receiver alleges Riverview had knowledge of the Pool Managers’ 

breaches of fiduciary duty, among other things, based on certain general statements in 

credit memos, including how Riverview tracked collateral, and the fact that Bank Secrecy 

Act monitoring “would have picked up” on inter-pool transfers. See Pl. Resp. at 32. But 

none of the evidence cited by Plaintiffs, alone or in the aggregate, addresses the problem 

fatal to the Receiver’s claim – that Riverview actually knew that a duty was being breached. 

Norton, 197 Wn. App. at 4 (Actual knowledge by the aiding and abetting party requires that 

the aider and abettor knew a duty was being breached). Here, the evidence offered by 

Plaintiffs does not show that Riverview was aware of the existence of duties to the Pools or 

their breach. Without that, the Receiver’s aiding and abetting claim fails as a matter of law.   

2. The Receiver’s aiding and abetting claim fails because there is no evidence 
Riverview “substantially assisted” in any breach of fiduciary duty.  

The Receiver’s aiding and abetting claim also fails because the Pools cannot show 

Riverview substantially assisted in the breaches of fiduciary duty to the Pools. 

“[S]ubstantial assistance must mean more than mere assistance,” and it “means something 

more than the provision of routine professional services.” Zloop, Inc. v. Parker Poe Adams 

& Bernstein, LLP, No. 17 CVS 5480, 2018 WL 943954, at *15 (Sup. Ct. N.C. Feb. 16, 

2018) (unpublished) (applying Restatement (Second) of Torts § 876 (Am. Law. Inst. 

1979)). Substantial assistance by a bank requires “something more than merely providing 

routine professional services,” such as “extension of a loan,1” “maintenance of a bank 

account, receipt or transfer of funds, or repeated execution of wire transfers involving 

 
1 The mere fact Riverview provided loans to AEI does not, on its own, constitute a breach 
of any duty owed to the Pools, nor does the allegation Riverview’s lending to AEI kept the 
AEI Defendants afloat rise to the level of substantial assistance. See, e.g., El Camino, 722 
F. Supp. 2d at 929-930 (rejecting causation argument that “the Bank kept [the tortfeasor] 
alive during the period of its fraudulent conduct”); see also Restatement (Second) of Torts § 
876, illus. 14 (noting no liability exists for merely providing tools to the tortfeasor in the 
absence of knowledge of the tortfeasor’s intent.) 
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allegedly purloined funds” that “aid the tortfeasor in remaining in business, but do not 

proximately cause the plaintiffs’ harm.”  El Camino, 722 F. Supp. 2d at 911.  

To rise to the level of substantial assistance, Washington Courts have required 

significantly more than the mere provision of typical banking services. See, e.g., 

Perkumpulan Investor Crisis Center Dressel – WBG v. Regal Financial Bancorp, Inc. et al., 

781 F. Supp. 2d 1098 (U.S. District Court, Washington WD, 2011) (finding plaintiff 

properly pled substantial assistance where high-level bank management attended sales 

meetings, bank management wrote a personal letter of recommendation on behalf of 

promoters of the investment to present to potential buyers, and when the financial 

institution appointed the scheme’s promoter to the bank’s advisory board).  

But here, the evidence that the Receiver can offer falls short of that threshold. 

Instead, it is precisely Riverview’s provision of routine banking services that form the bases 

for the Receiver’s claim.2  No one at Riverview participated in the operation of the Pools.3 

 
2 By its own pleading, each of the Receiver’s allegations as to Riverview’s aiding and 
abetting turn on the provision of routine banking services. For example, the Receiver 
alleges that “Riverview provided credit to AEI Defendants that allowed AEI Defendants to 
operate and conceal a Ponzi scheme.” See Second Amended Complaint (“SAC”) at ¶¶ 6, 36 
- 38. Elsewhere, the Pools allege that simple transfers made to and from Pool bank accounts 
by AEI staff should not have permitted. See SAC at ¶¶ 41, 42.  The Second Amended 
Complaint further alleges AEI engaged in inter-pool borrowing, which Riverview should 
not have allowed. See SAC at ¶¶ 45, 46, 47.  Finally, the Receiver alleges that, in 
September of 2009 and beyond, Riverview converted the AEI line of credit to a term loan 
and then developed an exit strategy that involved writing off a portion of the loan and 
required a $1.6 million dollar payoff from AEI. See SAC at ¶¶ 48 – 52. Taken together,  
these allegations, at best, amount to only the provision of routine lending and banking 
services by Riverview (extending a line of credit, handling deposit accounts at the explicit 
direction of the customer, making fundamental decisions on lending terms and workouts of 
loans).  This conduct, without more, does not qualify as “substantial assistance” sufficient 
to create liability for aiding and abetting in the breach of a fiduciary duty.  
  
3 To the extent the Receiver contends that any failure to act by Riverview constituted aiding 
and abetting, that claim is also insufficient as a matter of law. Under the Restatement 
Section 876, inaction is legally inadequate. See Kolbeck v. LIT America, Inc, 939 F. Supp. 
240, 247 (S.D.N.Y. 1996) (“inaction constitutes substantial assistance only when an 
independent duty to act was a duty owed to the defrauded investor.”)  Here, there was no 
independent duty which Riverview owed, and therefore any purported claims that 
Riverview failed to act does not substantiate an aiding and abetting claim. 
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Cox Dec. at ¶ 13. Riverview did not exercise any managerial or advisory authority over the 

Pools.  Cox Dec. at ¶ 11. Bank personnel did not write personal letters of recommendation 

for the Pools or for any of its principals. None of AEI’s principals were ever appointed to 

Riverview’s board or advisory board.  At best, the facts establish a typical lender-borrower 

relationship between Riverview and the AEI Defendants, where Riverview extended credit 

and reviewed credit lines. This is not sufficient to establish “substantial assistance” in a 

claim for aiding and abetting the breach of a fiduciary duty. 

Also, in an additional effort to distinguish Riverview’s conduct from the 

Washington cases cited by the banks, the Receiver conflates in its response the activities 

undertaken by the respective banks to make it appear that both banks engaged in such 

conduct. “Unlike the cases cited by Bank Defendants, Riverview and Pacific Premier were 

intimately familiar with the Pool Managers business activities and actively aided their 

scheme by helping structure transactions, assisting in entity organization, and mis-

documenting banking transactions.”  See Pl. Resp at 36-37.  But each of these examples of 

“assistance” by the banks collectively are based on allegations made against Pacific Premier 

specifically, not Riverview.  To the extent the Receiver asserts that “Defendants” helped 

structure transactions or assist in entity organization, those are allegations the Receiver has 

made against Pacific Premier related to AEMM. Pl. Resp. at 19-25 (“Pacific Premier 

Provided Substantial Assistance to the Pool Managers in Structuring Transactions to 

Misuse Pool Assets for Their, and the Bank’s Benefit”). To the extent the Receiver argues 

that “the banks” mis-documented banking transactions, that is also an allegation levied by 

the Receiver against Pacific Premier, not Riverview.  Id.; see also Pl. Resp. at 26 – 27 

(“Pacific Premier Aided the Pool Managers in Avoiding Their Credit Collapsing”). 

 Finally, the Receiver fails to satisfy the substantial assistance requirement for an 

additional reason, it is unable to establish that “the actions of the aider/abettor proximately 
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caused the harm on which the primary liability is predicated.” Cromer Fin. Ltd. v. Berger, 

137 F. Supp. 2d 452, 470 (2001); see also Impac Warehouse Lending Grp. v. Credit Suisse 

First Boston, LLC, 270 F.App’x 570, 572 (9th Cir. 2008) (“Substantial assistance requires 

that the defendants’ actions be a ‘substantial factor’ in causing the plaintiff’s injury.”)  In 

this case, the Receiver has failed to establish the requisite knowledge, substantial 

assistance, and proximate cause at even the most basic level, beginning with identifying 

which specific breaches Riverview actually knew about or substantially assisted. 

Q: But you’re unable to tell us with regard to the [Pool Managers’] breaches of 
fiduciary duty as it relates to the unauthorized and undisclosed transactions, 
which of those breaches of fiduciary duty Pacific Premier knew about or 
didn’t know and which Riverview knew about or didn’t know about? 

 
A: I haven’t done an analysis to determine that. 

Deposition of Hannah Schmidt (“Schmidt Dep.”) at 331:6-12. 

Instead, the only explanation offered by the Receiver with respect to causation is the 

pure speculation that the banks should have stopped the Ponzi scheme by discontinuing 

lending to AEI, a fact that is not merely legally deficient (see SPV Osus Ltd, v. UBS AG, 

882 F.3d 333, 346 (2d Cir. 2018)), but is, in fact, exactly what Riverview did, terminating 

AEI’s line of credit in September of 2009. See Cox Dec. at 6. This failure of evidence 

becomes even more stark when viewed in a larger context, as the Receiver’s aiding and 

abetting claim makes no causal link between Riverview’s alleged actual knowledge of a 

specific duty to a particular Pool or a specific breach of a fiduciary duty by the AEI 

Defendants that caused harm to a specific Pool.4   

 
4 The Receiver’s failure to identify which specific breaches Riverview knew about or 
substantially assisted is also fatal to its aiding and abetting claim because “[t]he caselaw is 
clear that opening accounts and approving transfers, even when there is a suspicion of 
fraudulent activity, does not amount to substantial assistance.” In re Consol. Meridian 
Funds, 485 B.R. at 624; see also Heinert v. Bank of Am., N.A., 410 F. Supp. 3d 544, 552 
(W.D.N.Y. 2019) (rejecting argument that substantial assistance by bank includes regular 
banking services, such as processing wire transfers, opening accounts, and clearing account 
holds because “[s]uch routine matters, even where they are performed with ‘atypical’ 
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C. Riverview is entitled to Summary Judgment on the Receiver’s Negligence 
Cause of Action because Riverview has no duty in Tort to any of the 
Receivership entities.    

Washington’s independent duty doctrine requires “a tort duty arising independently 

of the terms of a contract.” Om v. Bank of America, N.A., No. C12-0496JLR, 2012 WL 

12941701, at *5 (W.D.Wa. June 15, 2012) (citing Affiliated FM Ins. Co. v. LTK Consulting 

Servs., Inc., 170 Wn.2d 442, 449 (2010)). In this case, Riverview is entitled to summary 

judgment on the Receiver’s Fifth Cause of Action as there is no actionable duty in tort 

between Riverview and the Pools. 

In the context of banks and their customers, the independent duty doctrine bars any 

tort claims against the bank. See, e.g., Diffely v. Nationstar Mortgage, LLC, No. C17-1370 

RSM, 2018 WL 1737780, at *12 (W.D. Wash. Apr. 11, 2018) (dismissing negligence claim 

against bank because the bank had no general duty of care towards customer and plaintiff 

was limited to contractual remedies); see also Om, 2012 WL 12941701, at *6. 

In its response to Riverview’s motion, the Receiver cites the Diffely case, appearing 

to reach a different conclusion. See Pl. Resp. at 37.  But Diffely illustrates that the 

independent duty doctrine bars the Receiver’s claims in this instance, where the Plaintiff 

fails to allege a duty of care outside of the contractual deposit relationship. See Diffely, 

2018 WL 1737780, at *21, quoting Eastwood v. Horse Harbor Found., Inc., 170 Wn.2d 

380, 394 (2010) (the Court finds those cases unpersuasive because of Washington's 

independent duty doctrine, which states "[a]n injury is remediable in tort if it traces back to 

the breach of a tort duty arising independently of the terms of the contract.")  “If there is no 

independent duty arising outside of a party's contractual duties, there can be no tort 

remedy.” Id.  

 
frequency, are insufficient to support an aiding and abetting claim.”) El Camino, 722 F. 
Supp. at 911. 
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And like the Diffely case, in the instant matter, Plaintiffs concede now that 

Riverview does not owe a fiduciary duty.  See Pl. Resp. at 41-42; Diffely, 2018 WL 

1737780, at *22. Nor is there a separate duty arising outside of the terms of the deposit 

relationship. Instead, it is undisputed that the relationship between the Pools and Riverview 

was merely a deposit relationship arising from those accounts held by the Pools at the Bank.  

See Cox Dec. at ¶¶ 14, 15. As there is no basis to impose an additional, extra-contractual 

duty in this instance, nor any facts that have been pleaded, or evidence demonstrated, to 

create such a duty, the Receiver’s negligence claim fails as a matter of law and summary 

judgment to Riverview is appropriate.    

D. Riverview is entitled to Summary Judgment on the Receiver’s Fraudulent 
Transfer claim because the cause of action is extinguished, and the transfers 
were not fraudulent.   

The Receiver’s fraudulent transfer claim fails both because it was extinguished by 

RCW 19.40.091(a)(1) and because the evidence offered by the Receiver in support of the 

cause of action is insufficient to withstand summary judgment.    

1. The Fraudulent Transfer Cause of Action is Extinguished. 

In its response, the Receiver contends Riverview misapprehends or misconstrues the 

Washington statute of limitations found in WA Rev. Code 19.40.091(a)(1) that provides 

that a claim for relief with respect to a fraudulent transfer or obligation is extinguished 

unless the action is brought “not later than four years5 after the transfer was made or the 

obligation was incurred or, if later, not later than one year after the transfer or obligation 

was or could reasonably have been discovered by the claimant.”  RCW 19.40.091(a)(1).  

But the Receiver appears to miss the point. Riverview does not argue that the Receiver’s 

 
5 Here, the cause of action was brought more than four years after the obligation was 
incurred. The evidence is uncontroverted that the transfers made by the Pools, which the 
Receiver seeks to avoid, occurred in 2007 and 2008.  SAC at ¶¶ 42, 96. As a result, the only 
way Plaintiffs’ cause of action is not extinguished is if the Receiver can show that it did not 
discover and could not reasonably have discovered the transfers less than one year prior to 
bringing the claim. RCW 19.40.091(a)(1).   
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claim is time-barred based on when the claim was discovered. Rather, the fraudulent 

transfer claim is extinguished because the Receiver had knowledge of the facts or through 

the exercise of due diligence could have discovered those facts that formed the basis for the 

claim on or before June 27, 2019. Freitag, 133 Wash. 2d at 821-22; see also Strong v. 

Clark, 56 Wash. 2d 230, 352 P. 2d 183 (1960).  

Again, the evidence is undisputed that the Receiver and the Receiver’s counsel met 

with Mr. Miles on behalf of American Equities and the Pools as early as February 14, 2019.  

In that meeting, and in the days immediately before and after that meeting, Miles also 

discussed with the Receiver and the Receiver’s attorneys the financial condition of the 

companies and provided relevant financial information related to AEI and the Pools.  

By his own testimony, David Foraker, of the attorneys representing AEI and the 

Pools at the time, and of the attorneys now representing the Receiver, admits that by 

February 2019, he “recognized that there might have been a claim that the receivership 

entities had against the management for mismanaging them consistent with their documents 

. . .”  See Declaration of Charles J. Paternoster in Support of Reply for Motion for Summary 

Judgment (“Paternoster Reply Dec.”), Ex. 1, Deposition of David Foraker (“Foraker Dep.”) 

at 168:23–169:23. By early February 2019, by his own testimony, Mr. Foraker had 

identified potential claims by American Equities against the Pools for cash advances it 

made on the Pools’ behalf; and (2) potential claims by the Pools against American Equities 

for violating the various contracts.  Paternoster Reply Dec., Ex. 1, Foraker Dep. at 24:5-9, 

24:24-26:12.    

Yet despite the knowledge of the Receiver’s attorneys of potential claims by the 

Pools against American Equities at the very least “for violating the various contracts,” the 

Receiver explains that it did not obtain access to the Pools’ QuickBooks files until May 31, 

2019, and did not gain access to the AEI/AEMM files until June 28, 2019.  Declaration of 

Hannah Schmidt in Support of Plaintiffs’ Response to Motions for Summary Judgment 
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(“Schmidt Resp. Dec.”) at ¶ 7. Moreover, while the Receiver notes that Riverview produced 

bank statements in May of 2020 and the Receiver did not review those bank statements 

until sometime after (see Schmidt Reply Dec. at ¶ 10), the Receiver omits the important fact 

that it did not even seek to subpoena documents from Riverview until December 31, 2019, 

more than ten months after Foraker testified that he was aware of potential claims. See Ex. 

2 to Paternoster Reply Dec., 12/31/19 Subpoena from Receiver to Riverview.    

In this case, even though the information about the payments made by the Pools was 

readily available and easily discoverable and even though the attorneys representing the 

Receiver then and representing the Receiver now had knowledge of the facts or through the 

exercise of due diligence could have discovered those facts that formed the basis for the 

claim in February of 2019, it was still well more than a year (rather sixteen and a half 

months) between the time that the Receiver’s counsel became aware of potential claims and 

the date the statute of limitations was tolled.6  As a result, the fraudulent transfer claim is 

extinguished pursuant to RCW 19.40.091(a)(1). 

2. The Transfers were not made with actual intent to hinder, delay, or defraud 
any creditor.  

 
The Receiver is unable to offer either direct or circumstantial evidence the alleged 

transfers were each made with actual intent to hinder, delay, or defraud any creditor of the 

debtor under RCW 19.40.041(a)(1). As there is no direct evidence the transfers were made 

 
6 The evidence is undisputed that the Receiver, the Receiver’s team, and Receiver’s counsel 
met with Mr. Miles as early as February 14, 2019. See Paternoster Dec. at ¶ 6 (February 15, 
2019, email from Receiver team member Maren Cohn to Ross Miles, David Foraker, Clyde 
Hamstreet, Hannah Schmidt, and John Knapp noting meeting of the parties.)  On the same 
day, Mr. Miles provided significant information to the Receiver and Receiver’s counsel 
related to AEI and the Pools, including the LLC Agreements of the Pools, among other 
documents. See Paternoster Dec. at ¶ 7 (February 13, 2019 email from Ross Miles to David 
Foraker transmitting documents, including organizational documents for the Pools and 
February 14, 2019 email from David Foraker to Clyde Hamstreet, Hannah Schmidt and 
Maren Cohn forwarding same.) The Receiver was ultimately appointed on May 10, 2019, 
and continued to retain the same attorneys who had met with Mr. Miles and obtained 
records from him beginning on February 13, 2019.  See Paternoster Dec. at ¶ 8, 9. 
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with actual intent to hinder, delay, or defraud any creditor of the debtor, the Pools must rely 

on circumstantial evidence. 

Inferring fraudulent intent is not a counting exercise. Even when factors are present, 

Washington Courts have declined to find actual intent.  See Clearwater v. Skyline Constr., 

Co., Inc. et al., 67 Wn. App. 305, 835 P.2d 257 (1992). To sustain a fraudulent transfer 

claim, Plaintiffs bear the burden of showing that the payments directed by the Managers of 

AEI and the Pools were motivated by an intention to obstruct other creditors. Sedwick v. 

Gwinn et. al., 73 Wn. App. 897, 873 P. 2d 528 (1994). But in this case, the evidence simply 

does not exist, and the factors of RCW 19.40.041(b) nearly uniformly come down in 

Riverview’s favor.   

Plaintiffs offer two alternative theories to support its plea that the transfers were 

motivated by fraudulent intent, in the absence of any direct evidence of such intent. The 

first is that the Pools “were being run as a Ponzi scheme at the time of the transfers.” See Pl. 

Resp. at 6-7; 46 (citing evidence at 6-7).  Plaintiffs assert there is “substantial evidence” 

supporting this proposition. Id. And yet, Plaintiffs’ explanation and evidence of the alleged 

Ponzi scheme appears to omit a significant and critical fact, the sine qua non of a Ponzi 

scheme: the use of new investor funds to pay out old investors during the 2007 and 2008 

timeframe.  

In its deposition, the Receiver does not identify any date earlier than November 

2009, a date after which Riverview had already converted its Line of Credit to a term loan, 

wherein new investor funds were used to pay out old investors. Nor does the testimony of 

Ms. Schmidt cited by the Receiver in its response to Riverview’s Motion for Summary 

Judgment provide a date earlier than November of 2009. The Receiver also refers to 

testimony from Barbara Jacobs, the AEI Defendants’ bookkeeper who, one year after the 

receivership was initiated, apparently formed the belief that Mr. Miles and Ms. Wile began 

operating a Ponzi scheme during her employment with the AEI Defendants. See Pl. Resp. at 
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5. But Ms. Jacobs also does not say when she believed the alleged Ponzi scheme began. In 

short, Plaintiffs have not provided any testimonial evidence that new investor money was 

used to pay old investors at any time prior to November 2009.  

To the extent that the Receiver cites the work of its expert, Michael Ueltzen, in 

support of this argument, it is worth noting that Mr. Ueltzen7 identified transactions in 

May/June of 2014, September 2016, and June 2017. See Declaration of Joseph Vance in 

Support of Plaintiffs’ Response to Defendants Motions For Summary Judgment (“Vance 

MSJ Resp. Dec.”) Ex 7; p. 50-51. Mr. Ueltzen has been involved in this receivership since 

its beginning, nearly four years ago, yet the above-alleged Ponzi transactions are the only 

ones he has identified. Given the Receiver’s reliance on the Ponzi presumption to make its 

fraudulent transfer case, the fact that no such transactions have been identified in the 2007 

to 2008 timeframe is notable, and there is only one explanation: the Receiver’s experts have 

been unable to find any.  

Plaintiffs’ other arguments seeking to preclude summary judgment are also 

unavailing. The Receiver contends the Pools did not notify the investors of the line of credit 

payments, that the transfers from the pools were used to pay down Riverview’s line of 

credit, and that the Receiver is entitled to an adverse inference based on Defendants Miles 

and Wile’s exercise of their Fifth Amendment rights. Pl. Resp. at 46. But none of the 

arguments create a genuine issue of material fact precluding summary judgment.  

In contending that the transfers were concealed, the Receiver cites Suess v. NW 

Timber & Dev., Inc., 24 Wn. App. 2d 1010 (2022) (unpublished), a WUFTA case where a 

failure to tell a creditor of a transfer occurred constituted concealment. Pl. Resp. at 46. But 

the Suess case stands on critically different factual footing than the instant case. In Suess, 

the Defendant and Plaintiff’s son (the plaintiff had, unfortunately, suffered from a stroke 

 
7 Mr. Ueltzen has been practicing as CPA and forensic accountant for 40 years. In his 
investigations, he was assisted by Paul Artley, a CPA, a certified fraud examiner, a certified 
anti-money laundering specialist, and a 22-year veteran of the FBI conducting complex 
financial investigations. 
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and become incapacitated) had an “open and informal” manner of communication that led 

to an expectation of open disclosure as the parties were discussing specifically the 

repayment of a loan to the defendant, which was then in default. Here, the facts are starkly 

different, and there was no such communication expectation.  

The Receiver also argues the Pools’ payments of the line of credit create a genuine 

issue of fact prohibiting summary judgment. But this argument also has a key flaw. 

Throughout the Second Amended Complaint and the case, the Receiver argues Miles and 

Wile operated the Pools and AEI as a unitary enterprise, ignoring the legal separation of the 

entities. Assuming, merely for the purposes of argument, the Receiver’s position, while this 

dynamic drives the Receiver’s claims of aiding and abetting and negligence, it is fatal to the 

Receiver’s fraudulent transfer claim.  

Fraudulent transfer claims are equitable in nature. Ciccarelli v. Guaranty Bank, 99 

P.3d 85 (Colorado Court of Appeals, 5th Division 2004). Equity looks to the substance of a 

transaction rather than its form. Id. And, as the Court concluded in Ciccarelli, a failure to 

follow a payment path that adheres to all of the niceties of the formal corporate structure 

does not show an intent to defraud, and so concluding is an error.  

In Ciccarelli, the court considered whether a subsidiary corporation’s payment on a 

parent corporation’s debt, when it was not party to the loan, constituted an exchange for 

reasonably equivalent value. The court canvassed bankruptcy proceedings and specifically 

noted In re Jeff Bigelow Design Group, Inc, 956 F.2d 479 (4th Cir. 1992), a case in which a 

subsidiary had paid a parent’s line of credit and was held to have received equivalent value 

because it had received draws on the line of credit equal to the amount that it paid to the 

bank. In this case, the Receiver has testified, and the facts are undisputed, that at least $7 

million dollars in transfers were directed by the AEI Defendants to the specific Pools from 

August of 2007 to August of 2008. (3/22/23 Deposition Testimony of Hannah Schmidt, 

Deposition Transcript and citation pending).  



 

 

  

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

DEFENDANT RIVERVIEW BANK’S REPLY IN SUPPORT 
OF ITS MOTION FOR SUMMARY JUDGMENT – Page 16 

PARSONS FARNELL & GREIN, LLP 
Attorneys at Law 

1030 SW Morrison Street 
Portland, OR 97205 

Telephone: (503) 222-1812  FAX: (503) 274-7979 

PARSONS FARNELL & GREIN, LLP 
Attorneys at Law 

1030 SW Morrison Street 
Portland, OR 97205 

Telephone: (503) 222-1812  FAX: (503) 274-7979 

PARSONS FARNELL & GREIN, LLP 
Attorneys at Law 

1030 SW Morrison Street 
Portland, OR 97205 

Telephone: (503) 222-1812  FAX: (503) 274-7979 

PARSONS FARNELL & GREIN, LLP 
Attorneys at Law 

1030 SW Morrison Street 
Portland, OR 97205 

Telephone: (503) 222-1812  FAX: (503) 274-7979 

 PARSONS FARNELL & GREIN, LLP 
Attorneys at Law 

1030 SW Morrison Street 
Portland, OR 97205 

Telephone: (503) 222-1812  FAX: (503) 274-7979 

 
PARSONS FARNELL & GREIN, LLP 

Attorneys at Law 
1030 SW Morrison Street 

Portland, OR 97205 
Telephone: (503) 222-1812  FAX: (503) 274-7979 

 

Finally, the Receiver argues that Defendant Miles and Defendant Wile’s invocation 

of their Fifth Amendment Privilege justifies an adverse inference against Riverview 

respecting Miles and Wile’s intentions in making the line of credit payments from the 

Pools’ accounts. This argument does not stand up to scrutiny. The invocation of the Fifth 

Amendment is never global. It is done on a question-by-question basis. United States v. 

Goodwin, 625 F.2d 693 (5th Cir. 1980). In addition, this argument also fails because the 

inference the Receiver seeks is not against Miles and Wile but rather against Riverview.  

A review of the remaining relevant factors to be considered in delineating a 

fraudulent transfer also comes up empty for the Receiver. There is no evidence the AEI 

Defendants maintained any possession or control over the payments made to Riverview as 

alleged by Plaintiffs. There is no evidence that the monies allegedly paid by the Pools on 

the Riverview line of credit were retained or returned to the AEI Defendants at any point in 

time. The transfers were made openly and recorded in the books and financial records of the 

Pools and in Riverview’s bank statements for the Pools as well.  There is no evidence the 

AEI Defendants or the Pools had been threatened with a lawsuit before making any of the 

payments.  There is no evidence the payments took up all or substantially all of either AEI 

or the Pools’ assets. Neither the Pools, their managers, nor the AEI Defendants have 

absconded from Washington State. There is no evidence any assets were removed or 

concealed.  In addition, the evidence is also undisputed that the payments were specifically 

directed and authorized by the Managers of AEI and the Pools. None of the alleged 

fraudulent transfers were made before or after the AEI or the Pools incurred a substantial 

debt.  None of the transfers were of property to a lienor.  

To sustain a fraudulent transfer claim, Plaintiffs bear the burden of showing that the 

payments directed by the Managers of AEI and the Pools were motivated by an intention to 

obstruct other creditors. Sedwick v. Gwinn et al., 73 Wn. App. 897, 873 P. 2d 528 (1994).  

But in this case, the evidence simply does not exist, and the factors of RCW 19.40.041(b) 
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nearly uniformly come down in Riverview’s favor.  Accordingly, Riverview is entitled to 

summary judgment on the Receiver’s Sixth Cause of Action. 

III. CONCLUSION 

Based upon the foregoing, it is respectfully submitted that Riverview Bank is 

entitled to summary judgment on Plaintiffs’ Second, Third, Fifth, and Sixth Causes of 

Action.  

DATED:  March 23, 2023. 

PARSONS FARNELL & GREIN, LLP 
 
By: s/ Charles J. Paternoster  

Charles J. Paternoster, WSBA #38703 
1030 SW Morrison Street 
Portland, Oregon  97205 
Telephone:  (503) 222-1812 
Facsimile:  (503) 274-7979 
Email:  cpaternoster@pfglaw.com 
Counsel for Defendant Riverview Bank 
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