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7 SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY

CLYDE A. HAMSTREET & ASSOCIATES,|  Case No. 20-2-00507-06
LLC, an Oregon limited liability company, in
its capacity as General Receiver for PLAINTIFF CLYDE A. HAMSTREET &
AMERICAN EAGLE MORTGAGE 100, ASSOCIATES, LLC'S MOTION FOR
LLC; AMERICAN EAGLE MORTGAGE PROTECTIVE ORDER

200, LLC; AMERICAN EAGLE
MORTGAGE 300, LLC; AMERICAN
EAGLE MORTGAGE 400, LLC;
AMERICAN EAGLE MORTGAGE 500,
LLC; AMERICAN EAGLE MORTGAGE
600, LLC; AMERICAN EAGLE
MORTGAGE MEXICO 100, LLC;
AMERICAN EAGLE MORTGAGE
MEXICO 200, LLC; AMERICAN EAGLE
MORTGAGE MEXICO 300, LLC;
AMERICAN EAGLE MORTGAGE
MEXICO 400, LLC; AMERICAN EAGLE
MORTGAGE MEXICO 500, LLC;
AMERICAN EAGLE MORTGAGE
MEXICO 600, LLC; AMERICAN EAGLE
MORTGAGE I, LLC; AMERICAN EAGLE
MORTGAGE II, LLC; and AMERICAN
EAGLE MORTGAGE SHORT TERM, LLC,
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2 V.
AMERICAN EQUITIES, INC., a
Washington corporation; AMERICAN
EAGLE MORTGAGE MANAGEMENT,
LLC, a Washington limited liability
company; ROSS MILES and BEVERLY
MILES, individually and the marital
community property comprised thereof;
MAUREEN WILE and ROBERT WILE,
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individually and the marital community
property comprised thereof; RIVERVIEW
COMMUNITY BANK, a Washington bank
corporation; and PACIFIC PREMIER
BANK, a California chartered bank,

Defendants.

ADJUNCT TO:

In re:

AMERICAN EAGLE MORTGAGE 100,
LLC; AMERICAN EAGLE MORTGAGE
200, LLC; AMERICAN EAGLE
MORTGAGE 300, LLC; AMERICAN
EAGLE MORTGAGE 400, LLC;
AMERICAN EAGLE MORTGAGE 500,
LLC; AMERICAN EAGLE MORTGAGE
600, LLC: AMERICAN EAGLE
MORTGAGE MEXICO 100, LLC;
AMERICAN EAGLE MORTGAGE
MEXICO 200, LLC: AMERICAN EAGLE
MORTGAGE MEXICO 300, LLC;
AMERICAN EAGLE MORTGAGE
MEXICO 400, LLC: AMERICAN EAGLE
MORTGAGE MEXICO 500, LLC;
AMERICAN EAGLE MORTGAGE
MEXICO 600, LLC: AMERICAN EAGLE

MORTGAGE I, LLC; AMERICAN EAGLE

MORTGAGE 11, LLC; and AMERICAN

EAGLE MORTGAGE SHORT TERM, LLC.

Case No. 19-2-01458-06

CR 26(i) CERTIFICATION

Counsel for the Receiver met and conferred with counsel for Pacific Premier on

March 10, 2023, regarding the subject of this motion. The parties were unable to reach a

resolution, necessitating this motion.
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I INTRODUCTION

The Receiver and Pacific Premier entered an agreement in August 2022 that
allowed the Receiver to submit a categorical privilege log for its internal communications and
those with its attorneys dated on or after May 10, 2019. Now, over six months later and in the
late stages of litigation, Pacific Premier has reversed course and demands that the Receiver either
produce the communications or compile a document-by-document privilege log detailing the
communications. Pacific Premier's request is improper. Compiling a document-by-document
privilege log of internal communications imposes an undue burden on the Receiver because
either the communications are privileged, or to the extent they are not privileged, they have a
tenuous connection to this case.

1L FACTUAL BACKGROUND
A. Pacific Premier Seeks Documents from the Receiver's Records.

On March 12, 2021, Pacific Premier served requests for production, some of
which—43, 44, 54, 55, and 56—sought documents from the Receiver's own records. On May 12,
2021, the Receiver objected to these requests on the grounds that they sought attorney-client
communications and work product. Then, in letters dated October 15, 2021, and January 20,
2022, Pacific Premier requested that the Receiver run search terms across its own email servers.
In a letter dated January 31, 2022, the Receiver objected to this request on the grounds that any
hits within the Receiver's emails would be work product or attorney-client communications.

Pacific Premier and the Receiver conferred on February 7, 2022. During that
conferral, Pacific Premier clarified that it sought communications between the Receiver and third
parties, not purely internal communications or communications between the Receiver and its
expert consultants. Subject to, and in reliance on, this representation, the Receiver agreed to
search, review, and produce documents from the Receiver's own email servers. In a letter dated

February 22, 2022, the Receiver confirmed that it would run the requested search terms over its
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email servers but reiterated that the "overwhelming majority" of the emails were either attorney-
client communications or work product.
B. The Parties' Conferral & Agreement.

After the Receiver produced the results of this search, Pacific Premier requested a
privilege log. The Receiver objected on the grounds that it would be unduly burdensome to
provide a privilege log for these documents. The parties conferred on August 3, 2022, and agreed
that the Receiver would create a document-by-document privilege log for documents dated prior
to May 10, 2019, and a categorical privilege log for documents dated after May 10, 2019.

Pacific Premier memorialized the agreement in an email to the Receiver titled
"PPB/Hamstreet Conferral 8/3/22," which confirms that the Receiver was to make two privilege
logs, as the parties had agreed. Vance Decl. Ex. A. The email states: "[f]or documents and
communications withheld due to attorney client or work product privilege dated before May 10,
2019, the Receiver will provide a privilege log that individually logs such items," and "[f]or
documents and communications withheld due to attorney client or work product privilege dated
May 10, 2019 or later, the Receiver will provide a categorical privilege log." 1d.

On February 17, 2023, the Receiver complied with the parties’ agreement, serving
Pacific Premier with two privilege logs that conformed to the criteria outlined in Pacific
Premier's email.

C. Pacific Premier Reverses Course.

On February 23, 2023, Pacific Premier sent the Receiver a letter asserting that the
Receiver's privilege log for documents dated May 10, 2019, or later was deficient. Vance Decl.
Ex. B. Pacific Premier challenged the privilege status of the third category of documents—
"[1]nternal Hamstreet & Associates communications reflecting advice or instructions of counsel
or performing tasks at direction of counsel"—which the Receiver withheld based on the work-
product doctrine. /d. In the letter, Pacific Premier alleged that the privilege log did not establish

that the communications were privileged because it was not clear that the communications were
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I prepared in anticipation of litigation. /d. Pacific Premier requested that the Receiver either
2 produce all 3,400 documents withheld under the category or produce a document-by-document
3 privilege log detailing each of the 3,400 documents. /d.
4 In a letter dated March 1, 2023, the Receiver rejected Pacific Premier's request,
5 asking that Pacific Premier honor its prior agreement and arguing that Pacific Premier's eleventh-
6 hour reversal was prejudicial and created an undue burden for the Receiver. Vance Decl. Ex. C.
7 On March 3, 2023, Pacific Premier sent a letter to the Receiver rejecting its arguments and
8  insisting the Receiver either produce the documents or complete a document-by-document
9 privilege log. Vance Decl. Ex. D.
10 The parties met and conferred regarding the privileged communications. Pacific
I Premier indicated that it would pursue production of the communications or a privilege log

12" detailing the communications document-by-document.

13 1l ARGUMENT

14 A. Pacific Premier's request for a document-by-document privilege log imposes an

15 undue burden on the Receiver.

16 On a showing of good cause, this Court may limit the discovery issued by Pacific

17  Premier, including limiting the scope of or completely precluding various methods of discovery.
18 CR26(c). Good cause is shown where annoyance, embarrassment, oppression, or undue burden
1o  Orexpense are threatened and may be avoided without impeding the discovery process.

rg Rhinehartv. Seattle Times Co., 98 Wn.2d 226, 254 (1982). This Court "may properly deny

51  [Pacific Premier's] discovery request when the burden of the request outweighs the potential

9y  relevance." Bloom v. Dep't of Soc. & Health Servs., 105 Wn. App. 1020 (2001).

23 To begin with, United States v. Jesenik recognizes that requiring a receiver to
54  conduct a thorough privilege review is a burdensome task which depletes the receivership

5 entity's assets. No. 3:20-CR-228-SI, 2020 WL 7406541, at *6 (D. Or. Dec. 17, 2020). In Jesenik,

76  the court found it was unnecessary for a receiver to perform a comprehensive analysis of
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1,000 documents it had inadvertently disclosed to determine whether all the documents were
privileged. /d. The court noted that it was "sensitive" to the fact that "a thorough privilege review
would be costly and deplete the assets of the Receivership Entity." /d. The court declined the
defendant's request for a comprehensive review of the documents, in part, to avoid "the risk of
wasteful depletion of Receivership Entity assets." /d. The Receiver's situation here is analogous
to Jesenik. A comprehensive review of 3,400 documents is a time- and resource-intensive
endeavor that threatens the Receivership entity's assets. The fact that the documents are of
marginal relevance to the issues in this case makes this threat even more acute. Just as in Jesenik,
this Court should consider the risk of depleting the Receivership entity's assets, and in doing so,
preclude Pacific Premier's request for a document-by-document privilege log.

Besides, the Receiver has already produced a categorical privilege log detailing
the internal communications, which in the context of this case, satisfies any discovery
obligations the Receiver might have. Unlike Federal Rule of Civil Procedure 26(b)(5),
Washington's Civil Rules do not have an express provision requiring privilege logs. See
generally, CR 26. Notably, under Federal Rule of Civil Procedure 26(b)(5), "a party may offer a
categorical description of privileged documents in lieu of a privilege log if a document by
document description would be unduly burdensome," Pub. Serv. Co. of NH v. Portland Nat. Gas,
218 F.R.D. 361, 364 n.3 (D.N.H. 2003) (citing Fed. R. Civ. P. advisory notes (1993)). Where, as
here, creating a document-by-document privilege log would be unduly burdensome, the Receiver
has satisfied its discovery obligations by producing a categorical privilege log.

Further, Pacific Premier's request is unduly burdensome because the internal
communications it demands are either privileged attorney work product or marginally relevant to
this case. Attorney work product is privileged material protected against disclosure. CR 26(b)(4).
Work product covers documents and materials "prepared in anticipation of any litigation" and is
not limited to those documents prepared specifically for the case at present. Harris v. Drake,

116 Wn. App. 261, 281 (2003). A document prepared before litigation formally commences is
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still work product when "the document can fairly be said to have been prepared or obtained
because of the prospect of litigation." Doehne v. EmpRes Healthcare Mgmt., LLC, 190 Wn. App.
274,285 (2015).

Moreover, work product involving mental impressions, conclusions, opinions, or
legal theories of an attorney or party representative "enjoys near absolute immunity" and is
discoverable "only in very rare and extraordinary circumstances." Doehne v. EmpRes Healthcare
Mgmt., LLC, 190 Wn. App. 274, 284 (2015). Factual work product is discoverable only if the
opposing party can show a substantial need for it and an inability to obtain the information
elsewhere without undue hardship. Hoff, 10 Wn. App. at 13.

The Receiver and its attorneys prepared the communications Pacific Premier
seeks in anticipation of litigation, even if the communications occurred before this litigation had
formally commenced. Indeed, as early as June 2019, this Court recognized that the Receiver's
investigatory work constituted privileged work product. In the underlying receivership action,
before the Receiver had initiated litigation against any party, this Court ordered the attorney
work product privilege apply to the Receiver's forensic accountant's report. See Vance Decl.

Ex. E. This Court's June 2019 order recognizes that as early as May 10, 2019, the Receiver was
already engaged in the creation of work product.! Accordingly, the Receiver's internal
communications dated May 10, 2019 or later, prepared in anticipation of litigation are privileged
work product.

Moreover, many of the communications reflect advice and instructions from the
Receiver's attorneys and perform tasks at the attorneys' direction. The communications contain
the attorneys' mental impressions, conclusions, opinions, and legal theories. For example, there
are communications that pertain to the Receiver's motion to consolidate and the legal strategy

behind its decision to do so. Opinion work product, such as communications relating to the

! The Courts order states that it is "retroactive to May 10, 2019." Vance Decl. Ex. E.
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Receiver's motion to consolidate, "enjoys near absolute immunity"” and is discoverable only in
"extraordinary circumstances." Doehne, 190 Wn. App. at 284. Here, no extraordinary
circumstances exist. Pacific Premier's demand that the Receiver disclose its internal
communications is therefore improper.

To the extent any of the internal communications are not privileged, they are only
marginally relevant to this case. The documents Pacific Premier seeks are all communications
that postdate the appointment of the Receiver. The Receiver was not involved in the business of
the Pools before its appointment. As a result, all the communications took place long after the
events and facts giving rise to this action transpired. Indeed, any non-privileged communications
relate to the Receiver's management of the Pools' insolvency and contain either facts already
disclosed or facts immaterial to this lawsuit. Thus, any non-privileged communications either:
(a) do not form the factual basis of this lawsuit; (b) reflect facts already available to Pacific
Premier; or (c) have only a tenuous connection to the core issues of this case. In this situation,
requiring the Receiver to prepare a document-by-document privilege log is unduly burdensome.
See e.g. Lli Lilly & Co. v. Valeant Pharms. Int'l; 2011 WL 691982, at *2 (S.D. Ind. Feb. 15,
2011) (holding that requiring party to prepare a privilege log for documents that are marginally
relevant to the dispute would be unduly burdensome).

Separately, Pacific Premier's demand ignores the parties' prior agreement
allowing for a categorical privilege log for communications dated on or after May 10, 2019. The
Receiver upheld its end of the agreement. Now, in the eleventh hour, Pacific Premier has
disregarded the agreement and seeks to burden the Receiver with compiling a document-by-
document privilege log for 3,400 documents. The Court should require Pacific Premier to respect
the agreement it willingly entered and preclude its last-minute demand.

V. CONCLUSION
Pacific Premier's demand for a document-by-document privilege log of the

Receiver's internal communications is unduly burdensome. Accordingly, the Receiver asks this
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Court to enter a protective order precluding Pacific Premier's request for a document-by-

[\

document privilege log of the Receiver's internal communications dated May 10, 2019, or later.

DATED this 24" day of March, 2023.
MILLER NASH LLP

/s/ Joseph Vance, P.C.
7 Thomas C. Sand, WSB No. 44329
tom.sand@millernash.com
8 Joseph Vance, P.C., WSB No. 25531
joseph.vance@millernash.com
9 Edward T. Decker, WSB No. 57841
edward.decker@millernash.com
10 360.699.4771

11 Attorneys for Plaintiff
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1 I hereby certify that I served the foregoing PLAINTIFF CLYDE A.

2

3 Peter Hawkes
Angeli Law Group LLC

4 121 SW Morrison Street, Suite 400
Portland, Oregon 97204

S Phone: (971) 420-0220

6 Email: peter@angelilaw.com

Attorneys for Defendants Ross Miles, American
7 Equites, Inc., and American Eagle Mortgage
Management, LLC

Leslie S. Johnson
9 Samuels Yoelin Kantor LLP
111 S.W. Fifth Avenue, Suite 3800

10 Portland, Oregon 97204
1 Phone: (503) 226-2966

Fax: (503) 222-2937
12 Email: ljohnson@samuelslaw.com

jwilliams@samuelslaw.com

13 Attorneys for Defendant Maureen Wile
14 Daniel C. Peterson
15 Cosgrave Vergeer Kester, LLP

900 S.W. Fifth Avenue, 24" Floor
16 Portland, Oregon 97204

Phone: (503) 323-9000
17 Email: dpeterson@cosgravelaw.com
8 dslaughter@cosgravelaw.com

along@cosgravelaw.com
19 sbatman@cosgravelaw.com
Attorneys for Defendant Beverly Miles

20
Shawn P. Ryan
21 Law Office of Shawn P. Ryan
1050 S.W. 6™ Avenue, Suite 1100
22 Portland, Oregon 97204
23 Phone: (503) 417-0477
Email: shawn@sryanlaw.com
24 Attorneys for Defendant Robert Wile
25
26
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HAMSTREET & ASSOCIATES, LLC'S MOTION FOR PROTECTIVE ORDER on:

O U.S. Mail, Postage Prepaid
E-mail (per CR 5(b)(7) written
consent)

LI Facsimile

O Courier or Hand Delivery

O Overnight Delivery

O U.S. Mail, Postage Prepaid
E-mail (per CR 5(b)(7) written
consent)

LI Facsimile

O Courier or Hand Delivery

O Overnight Delivery

O U.S. Mail, Postage Prepaid
E-mail (per CR 5(b)(7) written
consent)

OJ Facsimile

O Courier or Hand Delivery

O Overnight Delivery

O U.S. Mail, Postage Prepaid
E-mail (per CR 5(b)(7) written
consent)

LI Facsimile

O Courier or Hand Delivery

O Overnight Delivery
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J. Matthew Donohue

Shannon Armstrong

Annie Banks

Kristin Asai

Holland & Knight LLP

601 S.W. Second Avenue, Suite 1800

Portland, Oregon 97204

Phone: (503) 243-2300

Email: matt.donohue@hklaw.com
shannon.armstrong@hklaw.com
annie.banks@hklaw.com
kristin.asai@hklaw.com
PacificPremierClassActions@hklaw.com

Attorneys for Defendant Pacific Premier Bank

Charles J. Paternoster

Parsons Farnell & Grein LLP

1030 S.W. Morrison Street

Portland, Oregon 97205

Phone: (503) 222-1812

Email: cpaternoster@pfglaw.com

Attorneys for Defendant Riverview Community
Bank

O U.S. Mail, Postage Prepaid
E-mail (per CR 5(b)(7) written
consent)

OJ Facsimile

O Courier or Hand Delivery

O Overnight Delivery

O U.S. Mail, Postage Prepaid
E-mail (per CR 5(b)(7) written
consent)

LI Facsimile

O Courier or Hand Delivery

O Overnight Delivery

Under the laws of the state of Washington, the undersigned hereby declares, under

the penalty of perjury, that the foregoing statements are true and correct to the best of my
knowledge.

Executed at Vancouver, Washington, this 24" day of March, 2023.

/s/ Joseph Vance, P.C.

Joseph Vance, P.C.
WSB No. 25531
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