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The Anderson Class Action Plaintiffs hereby submits this GR 14.1(d) appendix to

their Objections to Proposed Settlements.

1. Attached as Exhibit A is a copy of the unpublished Opinion and Order of
the Multnomah County Circuit Court (J. Bottomly), dated Jan. 19, 2023, in Beattie et
al. v. Davis Wright Tremaine, LLP, Ross Miles, Maureen Wile, Pacific Premier Bank, and
Riverview Community Bank, Case No. 20-cv-09419, denying the Banks’ motions to
dismiss for failure to state a claim and for lack of personal jurisdiction.

2. Attached as Exhibit B is a copy of the unpublished Order on Defendants’
Motions to Dismiss or Make More Definite and Certain, in Cox et al. v. Holcomb Family
L.P., et al., Multnomah County Circuit Court Case No. 13-8-12201 (J. Youlee You),
dated December 14, 2015.

3. Attached as Exhibit C is a copy of the unpublished Order on Defendants’
Rule 21 Motions in Mitchell v. Bittner & Hahs, PC, Multnomah County Circuit Court
Case No. 17-cv-21162, dated October 21, 2017 .

4. Attached as Exhibit D is a copy of the unpublished Order Temporarily
Authorizing Receiver to Participate in Mediation of Claims Held by Investors Against
Third Persons on Behalf of Investors Not Currently Represented by Other Counsel,
entered June 23, 2009 in SEC vs. Sunwest Management, Inc., et al, US District Court for
the District of Oregon, Case No. 09-cv-6056 (J. Hogan).

5. Attached as Exhibit E is a copy of the unpublished email dated May 8, 2023,
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to all counsel from US Magistrate Judge Jeffrey Armistead in Anderson et al v. Davis
Wright Tremaine LLP et al, US District Court of Oregon Case No. 3:20-cv-01194-AR,
stating, in pertinent part, “I will be recommending denial of Pacific Premier Bank’s
and Riverview Community Bank’s motions to dismiss for lack of personal
jurisdiction and failure to state a claim. I am in the process of drafting those F&R's
currently and expect to issue them in short order.

6.  Attached as Exhibit F is a copy of the unpublished Opinion in White v. ITC
Corp., 1986 WL 31586 (D. Or. Aug. 5, 1986)

7. Attached as Exhibit G is a copy of an unpublished Order in SEC v. Sunwest
Mgt. Inc., Civ. No. 09-6056-HO (D. Or. Oct. 2, 2009) (Order re distribution plan
matters).

DATED August 4, 2023 at Portland, Oregon.

ESLER, STEPHENS & BUCKLEY, LLP

By: /s/ John W. Stephens
John W. Stephens, OSB No. 773583 (Pro Hac
Vice Admission pending)
Michael J. Esler, OSB No. 710560 (Pro Hac
Vice Admission pending)
stephens@eslerstephens.com
esler@eslerstephens.com
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LARKINS VACURA KAYSER LLP

By: /s/John C. Rake

John C. Rake, WSB #48910
jrake@lvklaw.com

Christopher J. Kayser, WSB #40425
cjkayser@lvklaw.com

Attorneys for the Anderson Class
Action Plaintiffs
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EXHIBIT B



IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MULTNOMAH

CHARLENE SUE COX, TRUSTEE OF )
CHARLENE SUE COX REVOCABLE )
TRUST DATED 10-9-08, et al. ) Case No. 1308-12201

)

V. ) ORDER ON DEFENDANTS® MOTIONS

) TO DISMISS OR MAKE MORE
HOLCOMB FAMILY LIMITED ) DEFINITE AND CERTAIN
PARTNERSHIP, et al. )

)

Defendants Umpqua Bank, Pacific Continental Bank, Jones & Roth, and Fred “Jack™
Holcomb have filed motions to dismiss and, alternatively, motions to make the complaint more
definite and certain. After considering the arguments of the parties, the court rules as set forth
below.

I STANDARD FOR MOTIONS TO Dismiss UNDER

ORCP 21 A(8) AND (9)

Defendants move to dismiss under ORCP 21 A(8), which permits a motion to dismiss a
complaint for “failure to state ultimate facts sufficient to constitute a claim.” Defendants also
move to dismiss under ORCP 21 A(9) on the ground that the complaint “shows that the action
has not been commenced within the time limited by statute™ “In determining the sufficiency of
plaintiff’s complaint, [the court] accept[s] as true all well-pleaded allegations in the complaint
and give[s] plaintiff the benefit of all favorable inferences that may be drawn from the facts

alleged.” Granewich v. Harding, 329 Or 47, 51, 985 P2d 788, 791 (1999).
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II. CLAIM ONE — ORS 59.115(1)(b)

In Claim One, plaintiffs allege an Oregon securities law violation under ORS
59.115(1)(b). That statute provides as follows:

(1) A person is liable as provided in subsection (2) of this section to a
purchaser of a security if the person:

P

(b) Sells or successfully solicits the sale of a security in violation of ORS
59.135 (1) or (3) or by means of an untrue statement of a material fact or an
omission to state a material fact necessary in order to make the statements made,
in light of the circumstances under which they are made, not misleading (the
buyer not knowing of the untruth or omission), and who does not sustain the
burden of proof that the person did not know, and in the exercise of reasonable
care could not have known, of the untruth or omission.

Plaintiffs concede that they also rely on ORS 59.115(3), although they don’t specifically
allege it in the complaint. That statute provides:

(3) Every person who directly or indirectly controls a seller liable under
subsection (1) of this section, every partner, limited liability company manager,
including a member who is a manager, officer or director of such seller, every
person occupying a similar status or performing similar functions, and every
person who participates or materially aids in the sale is also liable jointly and
severally with and to the same extent as the seller, unless the nonseller sustains
the burden of proof that the nonseller did not know, and, in the exercise of
reasonable care, could not have known, of the existence of facts on which the
liability is based. Any person held liable under this section shall be entitled to
contribution from those jointly and severally liable with that person.

A. Participates or Materially Aids Under ORS 39.115(3)

The Oregon Supreme Court has repeatedly held that Oregon’s Blue Sky Law, “including
ORS 59.115, is to be ‘liberally construed to afford the greatest possible protection to the
public.”” Adams v. American Western Securities, 265 Or 514, 524, 510 P2d 838 (1973): see also
Adamsonv. Lang, 236 Or 511, 516, 389 P2d 39 (1964)); Spears v. Lawrence Sec., Inc., 239 Or

583, 587, 399 P2d 348 (1965); Gonia v. E.I. Hagen Co.. 251 Or 1, 3, 443 P2d 634 (1968).
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Under ORS 59.115(3), ““the liability of the nonseller participant * * * is predicated on the
violation of the seller.” Anderson v. Carden, 146 Or App 675, 683, 934 P2d 562, 566 (1997)
(citing Computer Concepts, Inc. v. Brandt, 137 Or App 572,905 P2d 1177 (1995)). “The
nonseller participant becomes liable under ORS 59.115(3) because it has “participated or
materially aided’ in the sale.' not because it has violated any law.” Id; see also Houston v.
Seward & Kissel, LLP, No. 07CV6305HB, 2008 WL 818745, at *7 (SDNY Mar 27, 2008)(“ORS
§ 59.115(3) does not establish a standard of conduct; it merely expands the class of potentially
liable persons from whom damages may be obtained for a seller's violation of the securities
laws). Thus, “it is incorrect to say that one may be sued for a “violation™ of ORS 59.115(3); one
may be sued under ORS 59.115(3) for participating in a sale of securities that occurred in
violation of one of the substantive provisions of the Oregon Securities Laws * * *[.]" Anderson,
146 Or App at 683. “Therefore, if a complaint sufficiently pleads primary liability, it need only
allege sufficient facts to establish that the nonseller defendant participated or materially aided in
the sale or controlled the seller.” Alcantar v. MML Investors Servs., Inc., No. CIV 08-041-MO,
2008 WL 2570938, at *5 (D Or June 25, 2008).

As used in ORS 59.115(3), *“*[p]articipate’ and “materially aids” are separate concepts,
not synonyms.” Prince v. Brydon, 307 Or 146, 149, 764 P.2d 1370 (1988). “A person may
participate without materially aiding or materially aid without participating.” /d.

Whether a defendant participated or materially aided in the sale “depends on the
importance of one’s personal contribution to the transaction.” Id. “The cases have emphasized

that liability as a participant or a provider of material aid depends on the extent and importance

* A “sale” is defined in ORS 59.015(17)(a) to “include[] every contract of sale of, contract to sell,
or disposition of, a security or interest in a security for value.”

Page 3 - ORDER ON DEFENDANTS’ MOTIONS TO DISMISS OR MAKE MORE
DEFINITE AND CERTAIN



of the defendant’s involvement.” Ainslie v. First Interstate Bank, 148 Or App 162, 184, (1997)
(citing Prince, 307 Or at 150; Ainslie v. Spolyar, 144 Or App 134, 144-45, 926 P2d 822 (1996)).

“[S]omething more than mere preparation and execution of documents is required to find
liability for “participating” or “materially aiding” under the statute. Fakhrdai v. Mason, 72 Or
App 681, 684, 696 P.2d 1164, 1166 (1985). “Typing, reproducing, and delivering sales
documents may all be essential to a sale. but they could be performed by anyone[.]” Prince, 307
Or at 149.

However, the preparation of documents without which the “sale would and could not
have been completed or consummated™ constitute evidence from which a jury could find that the
defendant “participated or materially aided™ in the illegal sale of a security. Fakhrdai, 72 Or
App at 686. “[I]tis a drafter’s knowledge, judgment, and assertions reflected in the contents of
the documents that are “material’ to the sale.” Prince, 307 Or at 149.

“A person need not have actual knowledge of an illegal securities transaction in order to
become a ‘participant’ in such sale.” Black & Co. v. Nova-Tech, Inc., 333 FSupp 468, 472 (D Or
1971). Otherwise stated, whether one’s assistance in the sale is *material” does not depend on
one’s knowledge of the facts that make it unlawful[.]” Prince, 307 Or at 149; see also Ainslie,
148 Or App at 184 (liability under the applicable part of ORS 59.115(3) requires no showing by
plaintiffs that [the defendant] knew of the illegality that inhered in the transaction[.]™).

Lack of knowledge, however, is an affirmative defense under ORS 59.115(3). A
nonseller may avoid liability by “sustain[ing| the burden of proof that the nonseller did not
know, and, in the exercise of reasonable care, could not have known, of the existence of facts on
which the liability is based.” ORS 59.115(3). “The drafters took pains to make clear that the

relevant knowledge is of ‘the existence of the facts,” not of the unlawfulness of a sale.” Prince,
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307 Or at 150. That imposes what the Supreme Court has recognized as “a substantial burden™
on nonseller participants, but, as the court also has observed. “this legislative choice was
deliberate.” Id.

A handful of Oregon cases have analyzed circumstances in which a third-party
participated or materially aided in the sale of securities:

In Adams, the court held that there was evidence from which a jury could find that the
attorney who represented the securities salesperson and the corporation licensed to sell the
securities participated or materially aided in the sale of securities under ORS 59.115(3).
Specifically, the court held:

“[W]hen an attorney prepares, attends to the execution of, and personally
delivers and files documents required for the registration of a security with the
knowledge that solicitation and sales of such a security have already been made,
such conduct goes beyond what plaintiff describes as the “preparation of
documents and other services normally performed by a lawyer for a client’ so as
to constitute ‘participat(ion)” or ‘materially aid(ing)” in the sale of such a
security.”

265 Or at 528.

In Prince. the defendant, an attorney, “drafted the limited partnership agreement and
major portions of the offering circular. He also gave an opinion on the tax status of the
partnership, which [the partnership]| included in the information that it provided prospective
investors.” 307 Or at 148. On these facts, the court reversed the trial court’s decision to grant
summary judgment on an ORS 59.115(3) claim.

In Ainslie, the defendant, a subordinate attorney, prepared the offering memorandum and
other documents, including the registration application for the Oregon Corporate Division. He

also was involved in the use of investor money to prevent the foreclosure of a separate business

that would have seriously impeded the offering. The court found sufficient evidence that the
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defendant participated in or materially aided the sale of the underlying securities. 144 Or App at
145,

In Anderson, the defendants prepared the offering memorandum and supporting
documentation, a tax opinion letter, projections and appraisals in connection with the sale of
securities. The court held “[t]here is no question that a person who prepares documentation in
connection with a sale of securities is a person who ‘participates or materially aids’ in the sale
under ORS 59.115(3).” 146 Or App at 684.

Finally, in Black & Co., the defendant, an attorney, “prepared the legal papers necessary
for Nova-Tech to complete the sale of its securities.” 333 FSupp at 472. The court held that,
“[e]ven if [the attorney did not know and could not have known of Nova-Tech’s failure to
register the securities, he was a participant in the sale because, without his assistance, the sale
would not have been accomplished.” /d.

B. Motions to Dismiss

With the above framework in mind, the court examines the allegations against each

defendant:
1. Umpgqua Bank

Plaintiffs allege that Umpqua participated and materially aided in the sales of the Berjac
securities. Plaintiffs’ factual allegations are voluminous. In essence, plaintiffs allege the
following:

1) From 1995 to 2009, Umpqua (and one of its predecessors, Centennial Bank)
repeatedly loaned money to Berjac to fund Berjac’s securities business. Specifically, Umpqua

provided a credit line to Berjac that it used to pay investors when investors “withdrew” money

Page 6 — ORDER ON DEFENDANTS” MOTIONS TO DISMISS OR MAKE MORE
DEFINITE AND CERTAIN



“on demand.” Umpqua knew that Berjac was drawing on its lines of credit to repay investors.
Investors were unaware that their money was being used to repay loans from banks.

2) These loans gave Berjac the illusion of credibility. They created the illusion of a track
record that Berjac was able to keep and perform its obligations, that investments in Berjac were
safe and secure, and that Berjac was solvent. The loans covered up the fact that Berjac’s
statements to purchasers were untrue or misleading and covered up undisclosed risks, including
significant credit and default risks associated with real estate and construction loans that Berjac
had made with money raised by investors. The other risks Berjac failed to disclose included that
the sum of its debts was greater than its assets, it was insolvent, and it would not be able to pay
its debts as they became due.”

Plaintiffs have alleged facts showing that Umpqua’s actions go beyond tasks such as

mere preparation and execution of documents. Fakhrdai, 72 Or App at 684. Umpqua’s actions

? Plaintiffs also allege additional facts that arguably pertain to Umpqua’s alleged knowledge of
the existence of facts on which the liability is based. Specifically, plaintiffs allege that Umpqua
downgraded Berjac of Portland to “Watch™ status in 2006. An Umpqua Senior Vice President
noted that Berjac’s real estate lending was “risky™ and something Umpqua had “no control and
limited understanding of.”™ In 2008, Umpqua vice presidents stated that the real estate notes were
“worrisome,” “ugly,” and had “great potential for trouble,” and that they should “start setting up
and exit strategy.” Umpqua officials did not think “the investors know much about what their
money is invested in” and that “most of them still think it is all or mostly insurance premium
financing.” They recognized that the companies had very little equity so the “notes are financed
by short term investor money which is due on demand and causes reason for alarming
concern[.]” They further recognized that, if the investors ever figured out “the poor quality of
the investments,” the company would “have a run on cash™ that it “probably cannot meet.”
When Umpqua closed the lines of credit in 2009, employees greeted that event with “Nice,”
“Sweetness!!,” “Yay!,” Horray!.” and “excellent news.” Umpqua’s executive vice president and
chief lending officer said, “A nice, polite and quiet exit of a credit we perceived to have an
extremely high degree of risk of implosion.” Another vice president responded, “thank God!
With all the Ponzi schemes coming to light these days. we are so lucky they didn’t have a panic
and run on the money from their investors.” An Umpqua officer later noted. “Bottom line this is
a big (by Eugene standards) Ponzi scheme and many folks in Eugene have lost substantial
amounts of money.”
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were an important contribution to the transaction. Prince. 307 Or at 149. Umpqua’s loans,
which were used to create the illusion of stability and credibility, were made “in connection™
with the sale of Berjac securities. Anderson, 146 Or App at 684. As alleged by plaintiffs, the
sales “could not have been completed or consummated™ without the loans from Umpqua.
Fakhrdai, 72 Or App at 686. Defendant Umpqua’s motion to dismiss is therefore denied.

However, Umpqua’s motion to make more definite and certain is granted. First, as
requested by Umpqua, plaintiffs must clarify that their theory of liability on Claim One includes
59.115(3). Second, Umpqua must provide more specifics regarding the underlying sales that are
at issue in this case. As it stands. the current lack of specificity will be logistically problematic at
trial. For example, thinking ahead to a trial, the court wonders:

1) What underlying sales will be specifically presented to the jury in support

of plaintiffs’ claims against Umpqua? If the underlying sales are not identified in

the complaint, how will defendants be on notice regarding the underlying sales

that will be at issue during trial?

2) If the underlying sales are not identified, how will the same nine jurors

agree if evidence regarding more than one sale is presented?

3) In the same respect, if the underlying sales are not identified, how will a

jury decide the question of damages?

For these reasons, plaintiffs shall make the complaint more definite and certain regarding
the underlying sales in which Umpqua allegedly participated or materially aided. Specific
information about the sales can be either incorporated into the complaint or attached as an

addendum in the form of a spreadsheet or whatever other document would be most helpful and
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convenient to the parties. In the same regard, plaintiffs shall also provide more specificity
regarding the damages they are seeking against Umpqua for these sales.

2. Century Bank/Pacific Continential Bank

Plaintiffs’ allegations against Century Bank and its successor, Pacific Continental Bank,
are similar to its allegations against Umpqua. Plaintiffs claim that these banks also provided
loans to Berjac to fund its securities business, which created false expectations, created the
illusion of prosperity. and provided Berjac with credibility. Under the same analysis set forth
above, the motion to dismiss against Century Bank and Pacific Continental Bank is denied.
However, defendants’ motion to make more definite and certain is granted, as discussed above.

; Jones & Roth. P.C.

As Jones & Roth contends, the allegations against it are “scant.” They are essentially
articulated in one sentence: “Beginning in 2002, Jones & Roth provided reviewed financial
statements for Berjac that the banks making the loans required of Berjac and its related
borrowers.”

The one sentence allegation against Jones & Roth is vague. It is unclear what the scope
of the “reviewed financial statement™ was, to whom it was provided, etc. Otherwise stated, the
complaint does not provide ultimate facts regarding the extent and importance of Jones & Roth’s
involvement or its connection to the underlying sales. Accordingly, Jones & Roth’s motion to
dismiss is granted.

C. Fred “Jack” Holcomb’s Motion to Make More Definite and Certain

Defendant Jack Holcomb has filed a motion to make the complaint more definite and
certain. First, he contends that, instead of generally referring to “Berjac.” plaintiffs should be

required to specify whether they are alleging conduct by Berjac of Portland or Berjac of Oregon
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or both. As plaintiffs explain, “there is no reason to do that” because “[bJoth Berjacs were
general partnerships with the same partners.” The court accepts that argument and denies this
motion.

Defendant Holcomb next moves for greater specificity regarding the underlying sales and
damages. These motions are granted for the reasons discussed above (see p. 8).

Defendant Holcomb also moves for clarification of the allegations in paragraph 12
regarding his control of Berjac entities. The court agrees that the allegations in paragraph 12 are
too general and conclusory. The motion is therefore granted. Paragraph 23 is likewise
conclusory with respect to Defendant Holcomb and must be made more definite and certain. As
Defendant Holcomb notes, “timing is important.”

Finally, Defendant Holcomb moves for clarification of paragraph 11. Specifically, he
asks for more details regarding the time periods during which Berjac allegedly made untrue or
misleading statements or failed to make certain disclosures. As plaintiffs contend, however,
“there is no time when an omitted statement is made.” Moreover, other details can be obtained
during discovery. Accordingly. this motion is denied.

I11. CLaM Two —ORS 59.135

In Claim Two, plaintiffs allege that “Berjac sold securities in violation of ORS 59.135(1)
through (3)” and that [d]efendants participated and materially aided in those sales.”

ORS 59.135(1) through (3) provide as follows:

It is unlawful for any person, directly or indirectly, in connection with the
purchase or sale of any security or the conduct of a securities business or for any
person who receives any consideration from another person primarily for advising
the other person as to the value of securities or their purchase or sale, whether
through the issuance of analyses or reports or otherwise:

(1) To employ any device, scheme or artifice to defraud;
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(2) To make any untrue statement of a material fact or to omit to state a
material fact necessary in order to make the statements made, in the light of the
circumstances under which they are made, not misleading; [or]

(3) To engage in any act, practice or course of business which operates or
would operate as a fraud or deceit upon any person]. |

A Pacific Continental Bank’s Motions

Is ORS 59.135(2)

Pacific Continental Bank (PCB) argues that ORS 59.115(3) does not provide a remedy
for violations of ORS 59.135(2). Specifically, PCB contends that “ORS 59.115(1) is explicit that
it provides a remedy for violations of ORS 59.135(1) and (3) but not ORS 59.135(2).” Indeed,
ORS 59.115(1) expressly mentions subsections (1) and (3) of ORS 59.135 and excludes
subsection (2):

(1) A person is liable as provided in subsection (2) of this section to a
purchaser of a security if the person:

(a) Sells or successfully solicits the sale of a security, other than a federal
covered security, in violation of the Oregon Securities Law or of any condition,
limitation or restriction imposed upon a registration or license under the Oregon
Securities Law: or

(b) Sells or successfully solicits the sale of a security in violation of ORS
59.135 (1) or (3) or by means of an untrue statement of a material fact or an
omission to state a material fact necessary in order to make the statements made,
in light of the circumstances under which they are made, not misleading (the
buyer not knowing of the untruth or omission), and who does not sustain the
burden of proof that the person did not know, and in the exercise of reasonable
care could not have known, of the untruth or omission.

(Emphasis added.) PCB argues that the only remedy for violations of ORS 59.135(2) is found in
ORS 59.137, and plaintiffs concede that they are not asserting a claim pursuant to ORS 59.137.
Plaintiffs contend that ORS 59.115(1)(a) can and should be read as providing that “[a]
person is liable as provided in subsection (2) of this section to a purchaser of a security if the
person: (a) Sells...a security...in violation of [ORS 59.135(1), (2), and (3)].” Plaintiffs contend

that subsections (a) and (b) are not in conflict but are “simply redundant.” They argue that “[t]he
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fact that as a consequence of the legislature’s amendments ORS 59.115(1) ended up with two
subsections that redundantly provide liability for the same conduct is something that happens all
the time.”

In construing a statute, the “first step”™ consists of “an examination of text and context.”
State v. Gaines, 346 Or 160, 171, 206 P3d 1042, 1050 (2009). Whether or not there is an
ambiguity in the statute, the court may also consider legislative history “where that legislative
history appears useful to the court’s analysis.” /d. at 172. “[T]he extent of the court’s
consideration of that history, and the evaluative weight that the court gives it, is for the court to
determine.” Id. Otherwise stated, the court is obligated “to consider proffered legislative history
only for whatever it is worth—and what it is worth is for the court to decide.” Id. at 173. “If the
legislature’s intent remains unclear after examining text, context, and legislative history, the
court may resort to general maxims of statutory construction to aid in resolving the remaining
uncertainty.” Id. at 172.

ORS 59.115(1) was amended twice in 2003, as the parties have explained. The first
amendment was accomplished through Senate Bill 509 and the second amendment was
accomplished through House Bill 3666. The court has examined the minutes for (1) the
April 28, 2003 meeting of the Senate Committee on Business and Labor at which Senate Bill 509
was discussed and (2) the August 14, 2003 meeting of the House Committee on Rules and Public
Affairs at which HB 3666 was discussed.” In addition to testimony. several exhibits were

received at these hearings. The court could not easily locate those exhibits and believe they may

3 These minutes can be found at these links:
http://arcweb.sos.state.or.us/pages/records/legislative/legislativeminutes/2003/senate/business_la
bor/SBL04282003.htm
http://arcweb.sos.state.or.us/pages/records/legislative/legislativeminutes/2003/house/rules_public
_affairs/ HRULES08142003.htm
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be helpful in understanding the legislative history. The court would like to know if the parties
have those exhibits and whether they can provide copies to the court. The court will continue to
keep this motion under advisement, pending an examination of the exhibits.
2. Scienter

PCB moves to dismiss Claim Two on the ground that plaintiffs have not adequately
alleged scienter. Plaintiffs concede that they must prove scienter for ORS 59.135(1). but claim
that there is no scienter requirement for subsections (2) and (3).

Scienter is defined as a “guilty state of mind.” Stare ex rel. Oregon State Treasurer v.
Marsh & McLennan Companies, Inc.. 269 Or App 31, 49, 346 P3d 504, 513, review denied, 357
Or 299, 353 P3d 594 (2015). Scienter is alternatively defined as “a mental state embracing intent
to deceive, manipulate, or defraud.” Ernst & Ernst v. Hochfelder, 425 US 185, 193 n 12 (1976).

All claims under ORS 59.135 require scienter. Marsh, 269 Or App at 49 (“we are
persuaded that the legislature understood the phrase “violation of ORS 59.135(1), (2) or (3)" to
refer to acts that are committed with scienter”). Plaintiffs contend that Marsh is distinguishable
because, in that case, the court analyzed ORS 59.137 and not ORS 59.115. which is the statute at
issue in this case. However, as defendants contend, although Marsh concerned a different
remedial provision, its reasoning applies with equal force to claims made pursuant to ORS
59.115. Accordingly, defendant’s motion is granted in this regard.

The next question is whether plaintiffs have adequately alleged that Berjac acted with
scienter. The court finds that the complaint is sufficient in this regard. See Second Amended
Complaint, 8-11. Therefore. the motion to dismiss or to make more definite and certain is

denied.

//
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B. Umpgqua’s Motions

1. Cause of Action Under ORS 59.135

Citing Marsh, Umpqua contends that ORS 59.135 does not provide for a private right of
action. In Marsh, the court held that “ORS 59.135 merely sets out a standard of conduct that
applies to causes of action that may be pursued under ORS 59.115, ORS 59.137, and ORS
59.255.” 353 Or at 8. The “elements of the causes of action under ORS 59.137 and ORS
59.115...are found in those statutes — not in ORS 59.135.” /d. at 9. Otherwise stated. while
ORS 59.135 “makes it illegal for “any person’ to defraud another person ‘in connection with the
purchase or sale of any security,” ORS 59.115 provided a civil remedy for this illegal activity.”
Anderson, 146 Or App at 681 (quoting Held v. Product Manufacturing Company, 286 Or 67, 69,
592 P2d 1005 (1979)). Because ORS 59.135 does not provide a cause of action, plaintiffs shall
amend their complaint to include that it is premised on ORS 59.115.

2. Reliance Under ORS 59.137

Umpqua next contends that, to the extent plaintiffs have alleged a claim under ORS
59.137, they have failed to allege ultimate facts supporting the element of reliance. Plaintiffs
respond that their claims are not premised on ORS 58.137, that their claims are instead based on
ORS 59.115, and that they therefore do not have to prove reliance. With that clarification, this
motion is denied.

IV. CrLaiM 3 —ORS 59.055

Umpqua contends that there is no cause of action under ORS 59.055. Plaintiffs concedes
that “Umpqua is correct that ORS 59.055, which provides generally that it is unlawful to sell
securities that are not registered, does not provide a remedy for its violation.” Instead, plaintiffs

contend that they are stating a claim for relief against Umpqua under ORS 59.115(3).
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The motion to make more definite and certain is granted and plaintiff shall amend the
complaint to make it clearer that they are seeking relief against defendants pursuant to ORS
58.113(3).

V. STATUTE OF LIMITATIONS

Defendants move to dismiss claims that are barred by the three-year statute of limitations
set forth in ORS 59.115(6). which provides:

Except as otherwise provided in this subsection, no action or suit may be
commenced under this section more than three years after the sale. An action
under this section for a violation of subsection (1)(b) of this section or ORS
59.135 may be commenced within three years after the sale or two years after the
person bringing the action discovered or should have discovered the facts on
which the action is based, whichever is later. Failure to commence an action on a
timely basis is an affirmative defense.

Plaintiffs commenced this action on August 23, 2013.
A. Claim Three
With respect to Claim Three, plaintiffs concede that they are not stating a claim for sale

of unregistered securities with respect to sales that occurred more than three years before August
23,2013.

B. Claims One and Two

With respect to Claims One and Two, defendants contend that plaintiffs “do not allege
that they did not discover the facts on which their actions are based, or plead any facts to explain
plaintiffs contend that, under ORS 59.115(6). statute of limitations is an affirmative defense and
that plaintiffs do not have to allege further facts in the complaint.” Plaintiffs respond that, under
ORS 59.115(6), which makes statute of limitations an affirmative defense, the burden is on

defendants to plead and prove their affirmative defense.
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The situation presented here is not unique. Statute of limitations is generally an
affirmative defense. See ORCP 19 B.* However, ORCP 21 A(9), upon which defendants rely,
permits a motion to dismiss the complaint for failure to show “that the action has not been
commenced within the time limited by statute.” Under ORCP 21 A(9). a defendant may validly
move to dismiss the complaint based on a plaintiff’s failure to adequately assert that its claims
fall within the statute of limitations. Therefore, in this case, to the extent that plaintiffs are
relying on the discovery rule, they must amend the complaint to allege that they “discovered or
should have discovered the facts on which the action is based” within two years of the filing of
the complaint.

Umpqua contends that there is no discovery rule with respect to non-sellers because ORS
59.115(6) refers only to ORS 59.115(1)(b) and ORS 59.135 and not to ORS 59.115(3).
However, as plaintiff correctly notes, “ORS 59.115(3) is not a statute that may be violated.”
Anderson, 146 Or App at 684. “It simply describes a class of persons who may be found liable
for the violations of the securities laws.” Id. One “may be sued under ORS 59.115(3) for
participating in a sale of securities that occurred in violation of one of the substantive provisions
of the Oregon Securities law, such as ORS 59.135.” Id. As in Anderson, “[i]n this case,

plaintiffs have brought an action for violations of ORS 59.135, and they have alleged that

* ORCP 19 B provides:

Affirmative defenses. In pleading to a preceding pleading, a party shall set forth
affirmatively: accord and satisfaction; arbitration and award; assumption of risk;
claim preclusion; comparative or contributory negligence: discharge in
bankruptcy: duress: estoppel; failure of consideration; fraud; illegality; injury by
fellow servant; issue preclusion; laches: license; payment; release; statute of
frauds; statute of limitations; unconstitutionality; waiver; and any other matter
constituting an avoidance or affirmative defense.

(Emphasis added.)
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defendants are liable for those violations of ORS 59.135.” Jd “That falls squarely within the
provisions of the exception to the general three-year limitation described in ORS 59.115(6).” Id.
The same holds true for plaintiffs’ claims under ORS 59.115(1)(b). Construing ORS 59.115(6)
in this manner comports with the Oregon Supreme Court’s ruling that Oregon’s Blue Sky Law,
“including ORS 59.115, is to be “liberally construed to afford the greatest possible protection to
the public.”” Adams, 265 Or at 524. Accordingly, Umpqua’s motion to dismiss on this ground is
denied.

Finally, with respect to PCB’s motion that claims against it are limited to the time period
beginning in 2009, it appears that plaintiff does not oppose that motion. It is therefore granted.

IT IS SO ORDERED.

Dated this 14th day of December.

\_N L~

Youlee Yim You, Circuit Court Judge
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EXHIBIT C



4
5
6
7 IN THE CIRCUIT COURT OF THE STATE OF OREGON
8 FOR THE COUNTY OF MULTNOMAH
9| AMY MITCHELL, RECEIVER FOR IRIS
10 CAPITAL MANAGEMENT GROUP, LLC; Case No. 17CV21162
IRIS PRIVATE CAPITAL, LLC; IRIS
11 CAPITAL FUND I, LIMITED
PARTNERSHIP; IRIS CAPITAL FUNDIGP, | OQRDER ON DEFENDANTS’ RULE 21
12 LLC; IRIS PRIVATE CAPITAL FUND I, MOTIONS and PLAINTIFF’S MOTION
13 LIMITED PARTNERSHIP; IPC VILLAGES TO FILE A SUR-REPLY BRIEF
GP, LLC; IPC FUND III, LIMITED
14 PARTNERSHIP; IPC WOODRIDGE GP,
LLC; IRIS PRIVATE CAPITAL FUND IV,
15 LP; IPCFUND 1V, GP, LLC,
16 Plaintiff,
o As Receiver and on Behalf of Investors,
18
v.
19
BITTNER & HAHS, PC, a professional
20 corporation; and DUNN CARNEY ALLEN
71 HIGGINS & TONGUE, LLP, a limited liability
partnership,
22
3 Defendants.
24 THIS MATTER came before the Court on October 6, 2017 for a hearing on defendants’
25 motions to dismiss pursuant to ORCP 21 A (6) and (8) and plaintiff’s motion for leave to file a
26 sur-reply in opposition to defendants motions.
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Mitchell v Bittner & Hahs, PC and Dunn Carney Allen Higgins & Tongue, LLP

Multnomah County Circuit Court Case No. 17CV21162

Hearing, October 6, 2017, 9:30 AM
Judge John A. Wittmayer
Audio time transcribed: 9:53:13-9:56:26

The Court

All right. These motions to dismiss by both defendants are granted. The
big problem here is standing. The Receiver is not the real party in interest,
the investors are. And they get to make their own claims and nothing we
do today is impairing any of their claims.

The ex parte order from Judge Waller that purports to grant the authority to
the Receiver does not preclude, in my view, the opportunity of the
defendant law firms to challenge that order in this non-seller securities
claim. The claims belongs to the investors, not to the Receiver. And ORS
59.115 grants the right to the non-seller claims to be brought by the buyers.
The principles of issue preclusion, by analogy...support my conclusion
that the defendants in this case have the right to collaterally attack the ex
parte order that they had no opportunity to weigh in on with Judge Waller.

Because of these...these rulings that I’ve just made, I think it’s not
necessary for me to reach the other issues raised by the defendants; the
conflict of interest and the due process issues. And that leaves for us the
question of, where do we go from here.

problem will be solved by substituting the investors in place of the
Receiver. And the plaintiff’s response said that if the motion is granted it
is likely that the investors would join in the action. And I think that would
be just fine.

We’re faced with dealing with ORCP 26 A, the real party in interest rule,
that says that the case should not be dismissed for lack of the real party in
interest, until a reasonable time is allowed to cure the problem. So the
question is, what cure is appropriate or available? I don’t think that
ratification or an assignment is a sufficient cure of the issue to permit the
Receiver to...to continue with the claim. I think that the investors need to
either be joined or substituted in as the plaintiffs to assert their claims.
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The Court With respect to the defendants’ attorneys fees claim, on these...because
this ruling does not resolve the underlying issue, and it will result in no
judgment, but simply an order granting the motion to dismiss under Rule
21, with leave to replead to the plaintiff or to somebody as a plaintiff to
substitute in or join. I’'m not going to rule on the attorneys fees issue, that
needs to be deferred. Mr. Keppler, you want to submit an order?

Mr. Keppler I will Your Honor. Thank you.

The Court Any questions, Mr, Berne?

Mr. Berne Our only, I'd like to talk with Mr. Leonard, and see how much time we
would need,

The Court Sure.

Mr. Berne for doing that. So maybe we can,

The Court It’s going to take some time to figure this out, I understand that. And
you’re entitled under Rule 26 A, I think it is, to a reasonable time. I
suspect that Mr. Kepplet’s going to have no problem, and that, and Mr.
Mersereau, no problem with working out a reasonable time with you.

Mr. Keppler That’s correct, Your Honor.

The Court I’m certainly going to give you the time you need, and the investors the
time, to assert their claims.

Mr. Berne Thank you Your Honor. Do,

The Court Why don’t we just say in the order “a reasonable time” and if that, if
somebody thinks that it’s become unreasonable, we can have a conference
call about it. Does that work?

Mr. Berne I appreciate that. Thank you.

The Court All right

Mr. Keppler Thank you.

The Court In recess.
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